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tfnited States Circuit Court, Northern District of

California.

IN EQUITY.

LEATHER GRILLE & DRAPERY COMPANY,
Complainant,

vs.

LOUIS B. CHRISTOPHERSON & OSCAR M.

WALTON, Individually and as Copartners

Under the Firm Name and Style of CHRIS^
TOPHER & WALTON CO.,

Defendants.

Bill of Comprint.

To the Honorable the Judges of the Circuit Court of

the United States in and for the Ninth Circuit,

Northern District of California:

Leather Grille & Drapery Company, a corporation

duly organized and existing under and by virtue of

the laws of the State of California, and having its

principal place of business in the City of Los An-

geles, County of Los Angeles, State of California,

brings this its Bill of Complaint against Louis B.

Christopherson and Oscar M. Walton individually

and as copartners under the firm name and style of

Christopher & Walton Co., citizens and residents of

San Jose, California, and thereupon your orator,

complaining, shows unto your Honors:

I.

That heretofore and prior to the 6th day of May,

1901, defendant Louis B. Christopherson, then of

Stockton, California, was the original, first and sole
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inventor of a certain new and useful Device for

Forming Ornamental Structures not known or used

by others before his invention or discovery thereof,

or patented or described in any printed publication

in the United States of America or any foreign coun-

try, before his inventon or discovery thereof, or more

than two years prior to his application for letters

patent thereon in the United States of America, or

in public use or on sale in the United States of Amer-

ica for more than two years prior to said application

for letters patent therefor, and not abandoned.

II.

That defendant Louis B. Christopherson, so being

the original, first and sole inventor of said device

for forming ornamental structures, heretofore, to

wit, on May 6th, 1901, made application in writing

in due form of law, to the Commissioner of Patents,

in accordance with the then existing laws of the

United States in such case made and provided, and

complied in all respects with the conditions and re-

quirements of said law.

III.

That said defendant Louis B. Christopherson, by
an instrument in writing bearing date August 29,

1901, signed by said defendant Louis B. Christopher-

son, did sell, assign, transfer and set over unto one

M. M. Gillespie, of San Francisco, California, an

undivided half of all his, said Christopherson 's right,

title and interest in and to the said invention and de-

vice for forming ornamental structures and in and
to the United States letters patent to be granted and

issued therefor, and authorized and requested the
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Commissioner of Patents to issue the said letters pat-

ent to the said M. M. Gillespie and said defendant

Louis B. Christopherson, their heirs and assigns,

which certain instrument in writing or assignment

was on September 4, 1901, duly recorded in due form

of law in the United States Patent Office in Liber

M. 63, page 381, of Transfers of Patents, as in and

by the said original assignment ready to be here in

court produced, will more fully and at large appear.

IV.

That all the requirements of the then existing law

and of the rules of the United States Patent Office

in such case made and provided, having been fully

and duly complied with, upon due proceedings had in

said United States Patent Office, in full accordance

with the then existing laws and rules of the United

States Patent Office relating to the grant and issu-

ance of letters patent for inventions, and after due

examination made by the Commissioner of Patents

as to the novelty and patentability of the said inven-

tion, as required by law, and the aforesaid invention

and improvements in device for forming ornamental

structures having been found by the Commissioner

of Patents to be novel and patentable under said

law and the rules of the said United States Patent

Office, heretofore, to wit, on January 21, 1902, let-

ters patent of the United States No. 691,598, signed,

sealed and executed in due form of law, and bearing

date the day and year aforesaid, were granted, issued

and delivered by the Commissioner of Patents of the

United States, to the said defendants, Louis B. Chis-

topherson and M. M. Gillespie, their heirs, legal rep-
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resentatives and assigns, under the seal of the Pat-

ent Offir-e of the United States, signed b)^ the Secre-

tary of the Interior, and countersigned by the Com-

missioner of Patents, whereby there was granted and

secured to the said defendants, Louis B. Christopher-

son and M. M. Gillespie, their heirs, legal representa-

tives and assigns, for the terai of seventeen years

from and after the said 21st day of January, 1902,

the sole and exclusive right and liberty of making,

using and vending to others to be used, the said de-

vice for forming ornamental structures, in and

throughout the United States of America, and the

territories thereof, as by said original letters patent,

or a duly certified copy thereof, to be here in court

produced as may be required, mil more fully and

at large appear, a copy of said letters patent being

hereto attached marked Exhibit *'A" and made a

paii; hereof.

Y.

That said defendants, Louis B. Christopherson

and said M. M. Gillespie, for a time carried on a

business of manufacturing and selling devices manu-

factured under the aforesaid letters patent and em-

bodying the said invention, in the city of San Fran-

cisco, California, under the firm name and style of

Leather Grille and Drapery Company, that there-

after your orator the complainant company, was or-

ganized by the said Louis B. Christopherson, M. M.

Gillespie and othei-s to succeed to the business of said

copartnership in the mamifacture and sale of said

device for forming ornamental structures, and that

the said Louis B. Christopherson l>ecan«e a stock-
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holder in your orator, Leather Grille and Draj)ery

Company, and is now a stockholder in your orator,

the said letters patent No. 691,598, dated January

21, 1902, were transferred, sold and assigned to your

orator in consideration of the sale and issuance of

certain shares of the capital stock of your orator to

said defendants, Louis B. Christopherson and M. M,

Gillespie, as in and by certain instruments in writ-

ing bearing date March 8^ 1902, and signed respec-

tively by said Louis B. Christopherson and said M.

M. Gillespie, will more fully and at large appear,

wherein said defendant Louis B. Christopherson and

said M. M. Gillespie sold, assigned, transferred and

set over unto your orator. Leather Grille and Drap-

ery Company, all the right, title and interest of the

said respective grantors, Louis B. Christopherson

and M, M. Gillespie, in and to the ^aid letters pat-

ent No. 691,598, dated January 21, 1902, which said

instruments in w^riting were on April 1st, 1902, duly

recorded in the United States Patent Office, in ac-

cordance with the then existing law, in Liber X 64,

pages 177 and 178 of Transfers of Patents respec-

tively, which said instruments are ready here to be

in court produced as may be required.

VL
Your orator further shows unto your Honors that

the said exclusive rights and liberties granted and

secured by and under said letters patent No. 691,598,

dated January 21, 1902, have been generally re-

spected and acknowledged, and the validity of said

letters patent have been generally acquiesced in, and

save for the infringement thereof by the defendants
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herein named, your orator has since the said transfer

and assignment of said letters patent to it, enjoyed

and possessed the exclusive right and liberty of mak-

ing, using and vending to others to be used the said

invention and device for forming ornamental struc-

tures, and but for the wrongful and unlawful acts

of the defendants herein, your orator would now be

in the exclusive possession and enjojuient of the ex-

clusive right and liberty of so making, using and

vending to others to be used the said invention and

devices for forming ornamental structures ; and your

orator further shows unto your Honors that the said

exclusive right and liberty of making, using and

vending to others the said patented invention and

device for fonning ornamental structures is of great

value and advantage to your orator, and but for the

wrongful and unlawful acts of the defendants herein

named, your orator has been and would now be re-

ceiving great advantages, profits and benefits there-

from.

VII.

That since March 8, 1902, and within six years

last past, the defendants, Louis B. Christopherson

and Oscar M. Walton, individually and doing busi-

ness as copartners under the firm name and style of

Christopher & Walton Co., although well knowing

the facts hereinbefore set forth and having full

knowledge of the rights of your orator in the prem-

ises, and against the will of your orator, without the

license or authority of your orator, and in violation

of said exclusive rights and liberties granted and se-

cured by said letters patent No. 691,598 aforesaid,
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have at divers times and are now within the North-

ern District of California aforesaid, constructing

and using, and causing to be constructed and used,

selling and causing to be sold, devices for forming

ornamental structures containing and embodying the

invention and constructions set forth, described and

claimed in said letters patent No. 691,598 aforesaid,

and intend and threaten to continue so to do, but as

to how many or as to what extent exactly your orator

does not know and has not been informed, but prays

discovery thereof, that by reason of said violation

and infringement of the exclusive rights of your

orator under the aforesaid letters patent by the said

defendants and by each of them, your orator has been

and is being deprived of large profits and advantages

which might and otherwise would accrue to the bene-

fit of your orator, and the said* wrongful infringe-

ment acts of the defendants have been and are now

causing your orator great and irreparable damage.

VIII.

That for the wrongs and injuries herein com-

plained of your orator has no plain, speedy or ade-

quate remedy at law, and forasmuch as your orator

is without remedy save in a court of equity where

matters of this kind are properly cognizable and re-

lievable.

To the end, therefore, that the defendants may, if

they can, show why your orator should not have the

relief hereby prayed, and make full disclosure and

discovery of all the matters aforesaid, according to

the best and utmost of their knowledge, remem-

brance, information and belief, full, true, direct and
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perfect ^inswer make to all and singular the matters

hereinbefore stated and charged, but not under oath,

an answer under oath herebj^ being expressly waived.

IX.

And that tlie defendants nwy be decreed to account

for and pay over unto your org^tor, the profits thus

unlawfully derived from the violation of your ora-

tor's rights and damages sustained by your orator

by reason of such violation and infringement of your

orator's rights, and be restrained from any further

yiolation of said rights, your orator prays that your

Honors may grant a writ of injunction issuing out

of and under the seal of this Honorable Court, per-

petually enjoining and restraining the said defend-

ants, Louis B. Christopherson and Oscar M, Wal-

ton, their agents, servants, attorneys and workmen,

and each and every of them, from any further con-

struction, sale or use in any manner, of said patented

devices for forming ornamental structures, or any

part thereof, in violation of your orator's rights as

aforesaid ; and that the devices now in the possession

or use of the said defendants or under their control,

may be destroyed under order of this Court; and

that your Honors upon the rendering of the decree

above prayed, may assess or cause to be assessed, in

addition to the profits to be accounted for, as afore-

said, the damages your orator has sustained by rea-

son of such infringement, and that your Honors may
increase the actual damages so assessed to a sum

equal to three times the amount of such assessment

under the circumstances of the willful and unjust in-

fringement of said respondent as herein set forth;
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and your orator further prays that a provisional or

preliminary injunction be issued out of and under

tliG seal of this Honorable Court, enjoining and re-

straining the said defendants, Louis B. Christopher-

son and Oscar M. Walton, during the pendency of

this suit, froni any further infringement of the said

letters patent, and foj' such other and further relief

as the equity of the case may require and to your

Honors may seem meet.

May it please your Honors to grant unto your

orator, not only a writ of injunction conformable

to the prayer of this Bill of Complaint, but also a

writ of subpoena of the United States of America,

directed to the said Louis B. Christopherson and

Oscar M. Walton, commanding them and each of

them on a day certain to appear and answer unto

this Bill of Complaint, and abide and perform such

order and decree in the premises as the Court may
deem proper and be required by the principles of

equity and good conscience.

LEATHER GRILLE AND DRAPERY CO.,

By M. M. GILLESPIE,
President.

FREDERICK S. LYON,
Of Townsend, Lyon, Hackley & Knight, Solicitors

and of Counsel for Complainant, 504-507, Mer-

chants Trust Co. Bldg., Los Angeles, California.

State of California,

County of Los Angeles,—^ss.

M. M. Gillespie, being duly sworn, on oath says

that he is the president of the Leather Grille and
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Drapeiy Company, the corporation named as com-

plainant in the foregoing Bill of Complaint, that he

has read the foregoing Bill of Complaint and knows

the contents thereof and that the same is true of his

own knowledge.

M. M. GILLESPIE.

Subscribed and sworn to before me this 20th day

of June, 1906.

[Seal] FEANK L. A. GRAHAM,
Notary Public in and for Los Angeles County, State

of California.
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[Exhibit '*A" to Bill of Complaint.]
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No. 691,598. f'AQfAei Jan. 2;, !''"2.

L. B. CHRISTOPHERSON.

DEVICE FOR FORMING ORNAMENTAL STRUCTURES.
(Application filed May 0, 1001.)

(No Model.)

JI,

J^.2

^X^^(2.^^€0,

c^'.'
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UNITED STATES PATENT OFFICE.

DUIS B. CHRISTOPHERSON, OF STOCKTON, CALIFORNIA, ASSIGNOR OF ONE-HALF TO
[

M. M. GILLESPIE,. OF SAN FRANCISCO, CALIFORNIA.

DEVICE FOR FORMING ORNAMENTAL STRUCTURES.

SPECIFICATION forming part of Letters Patent No. 691,598, dated Jamiary 21, 1902.

Application filed May 6, 1901. Serial No. 58,869. (No model.)

To alt whom it rHay concern:
Be it known that I, Louis B. Christopher-

son, a citizen of the United States, residing

at Stockton, county of San Joaquiil, State of
California, have invented an Improvement in

Dtevices for Forming Ornamental Structures;
aod: I hereby declare the following to be a
f«H^ clear, and exact description of the same.
My invention relates to a novel formation

of grills, portieres, table or piano scarfs, or

similar ornamental structures.

It Consists of a flexible material having
slits or interspaces made lengthwise of the

strips, said strips being opened out, so that
the length is essentially transverse to the
previous direction and the folding of the
edges and connecting them with intermedi-
ate unions, so that any desired ornamental
forms may be built up from these units.

My invention also comprises details of con-
struction which will be more fully explained
by reference to the accompanying drawings,
in which

—

Figure 1 is a view of a strip of material
having the slits made in it. Fig. 2 shows the

same strip extending laterally. Fig. 3 shows
the manner of attaching the strips to the

unions. Fig. 4 is a portion of a grill with
different forms of unions.

I have here illustrated my invention by the

use of strips A of leather, felt, or other suit-

able flexible material, which are first formed
with slits 2, made in the direction of the
greatest length as the strips are originally

cut. These slits may be formed by suitable

cutting-dies, and the short strips are then

eocpanded transversely, as shown in Fig. 2,

the slits allowing the strips to be thus opened
out, so that they are shortened in the direc-

tion of their original greatest length and cor-

respondingly lengthened transversely to be
of as great or greater length in that direction

than in the other. The edges of each of the

strips are then folded, as shown at 3, and
these folded edges are inserted into or fixed

to a union device 4, as shown in Fig. 3. This
device may be in the form of a ball, a rec-

tangular, oval, or polygonal block, or a ring
or other form, to which these folded edges
can be united, as illustrated in Fig. 4. These
folded edges are inserted into openings in

slots in the unions and may be secured in

any suitable manner by gluing or by wedg-
ing or otherwise affixing them, so that the
union is made, as shown, for example, at 5 55
in Fig. 4. Strips thus formed and united
may be put together in many forms for grills,

portieres, or other festoons to be used in con-
nection with such, or they may form the or-

namental ends of table or piano scarfs, and 60
generally any ornamental structure for which
they are susceptible of use.

The feature of the construction is the open-
ing out transversely of the flexible slotted or

separated material, which is retained in its 65
open or separated form by reason of the pe-

culiar manner of connecting the sides trans-

versely to the length of the slits or openings.
This enables me to make such structures with-
)ut the use of glue or any stiffening material, as 70
the construction itself acts to automatically re-

tain the desired ornamental form of the parts.

Such structures may be made of any simi-
larly - formed flexible material having the
closed or connected portions of each line of 75
slits or openings opposite to the middle of the

slots or openings of the lines adjacent on each
side, so that the open spaces of one line are

opposite the closed parts or connections of the

next. By then folding the edges, as shown 80
at 3, and inserting the folds into the adjoin-

ing devices the material will keep its shape
and the openings are controlled. The width
of each link is regulated by the position of

the fold. If the folds are near the ends of the 85
strips, the links will be narrow. If nearer to

the center, the links will be correspondingly
wider.

Having thus described my invention, what
I claim as new, and desire to secure by Letters 90

Patent, is

—

1. A device for the formation of ornamental
structures comprising a strip of flexible ma-
terial slit longitudinally and having the sides

stretched transversely of the strip, and means 95

independent of said strip for 'uniting the trans-

verse sides formed by the slits.

2. A device for the manufacture of orna-

mental structures including a flexible strip

having parallel lines of cuts and with the cuts 100

in each line opposite the spaces between the

cuts of adjacent lines, said strip having the
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sides stretched transversely to the line of

cuts, and unions independent of the strip

and uniting the transverse sides thereof.

3. A device for the formation of ornamental
5 structures including a series of flexible strips

having longitudinal slits, said strips having
their sides stretched transversely, and unions

or connections to which the sides of the strips

are secured to insure a permanent form of the

10 completed structure.

4. A device for the formation of ornamental
structures consisting of a series of flexible

strips with longitudinal openings or spaces,

the spaces in each line being opposite the

,15 connected portions of the next adjacent lines

and the side portions of the strips being
stretched or opened transversely of the lines,

and means connecting the sides of said strips

in series and multiple.

20 5. A device consisting of parallel strips

having longitudinal lines of separation, the

sides of the strips being transversely stretched

to form open spaces each standing opposite

the connections between the next adjacent
25 lines, and the sides folded, and connections

having openings or slots into which the folded
sides of the strips are inserted and secured.

6. A device for the formation of ornamental
structures consisting of strips with parallel

longitudinal slits the central portion of each 3(

slit standing opposite the closed portion or

connection of the adjacent lines of slits, said

strips having the sides stretched transversely

to form open spaces and the sides of the

strips folded upon themselves, uniting de- 3'

vices having holes or slots into which said

folded portions are inserted, and means for

securing the folds therein.

7. Flexible strips having lines of slits, said '

strips having their sides expanded trans- 4ti

versely, and unions or connections by which
the sides of said strips are connected, and the

forms or ornamentation shaped and deter-

mined.
In witness whereof I have hereunto set my 45

hand.
LOUIS B. CHRISTOPHERSON.

Witnesses:
Mrs. L. B. CHRISTOPHERSON,
L. M. Cutting.

\
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[Endorsed] : Filed June 22, 1906. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

Subpoena Ad Respondendum.

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Judicial

Circuit, Northern District of California.

IN EQUITY.
The President of the United States of America

Greeting: To Louis B. Christopherson and Oscar

M. Walton,

You are hereby commanded, that you be and ap-

pear in said Circuit Court of the United States afore-

said, at the Courtroom in San Francisco, on the sixth

day of August, A. D. 1906, to answer a Bill of Com-

plaint exhibited against you in said Court by Leather

Grille and Drapery Company, a corporation duly

organized and existing under and by virtue of the

laws of the State of California, and to do and re-

ceive what the said Court shall have considered in

that behalf. And this you are not to omit, under

the penalty of five thousand dollars.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 22d

day of June, in the year of our Lord one thousand

nine hundred and six, and of our Independence the

130th.

[Seal.] SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.
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Memorandum Pursuant to Rule 12, Rules Of Practice

for tte Courts of Equity of the United States.

You are hereby required to enter your appearance

in the above suit, on or before the first Monday of

August next, at the clerk's office of said Court, pur-

suant to said bill ; otherwise the said bill will be taken

pro confesso.

SOUl'HARD HOFFIMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

MARSHAL'S RETURN.

Northern District of Cal.—ss,

I hereby certify and return, that on the 22 day of

June, 1906, I received the within Subpoena and that

after diligent search, I am unable to find the within-

named defendant Oscar M. Walton within my dis-

trict

JOHN H. SHINE,
United States Marshal.

By R. DeLancie.

Deptity United States Marshal.

United States Marshal's Office,

District of Cal.

I hereby certify and return, that I received the

within writ on the 22d day of June, 1906, and per-

sonally served the same on the 23d day of June, 1906,

on Louis B. Christopherson by delivering to and

leaving with said Louis B. Christopherson, said de-
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fendant named therein, at Willows County of Santa

Clara in said District, an attested copy thereof.

JOHN H. SHINE,
U. S. Marshal.

By R. DeLancie,

Office Deputy.

San Francisco, June 25th, 1906.

[Endorsed]: Filed June 26th, 1906. Southard

Hoffman, Clerk. 'By J. A. Schaertzer, Deputy Clerk.

United States Circuit Court, Northern District of

California.

IN EQUITY.—No. 13,909.

LEATHER GRILLE & DRAPERY COMPANY,
. Complainant,

vs.

LOUIS B. CHRISTOPHERSON & OSCAR M.

WALTON, Individually and as Copartners

Under the Firm Name and Style of CHRIS-
TOPHERSON & WALTON CO.,

Defendants.

Answer.

The defendants reserving any and all exceptions

to such matters and things as may be ill pleaded in

the complaint herein, for ans\Yer to said complaint

do aver as follows

:

I.

These defendants deny that since March 8, 1892,

or at any times within six years last past, these de-
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fendants have as individuals or as partners under the

firm name of Christopher and Walton Co., at divers

times or are now within the Noi-thern District of

California constructing and using and causing to be

constructed and used, selling and causing to be sold

devices for forming ornamental structures contain-

ing and embodying the invention and constructions

set forth, described and claimed in said letters ]:>atent

No. 691,598, or intend or threaten so to do, and deny

that by their acts as set forth in the complaint the

rights of complainant under its said patent have

been violated, or that it has been deprived of large

profits or advantages, or that complainant has been

caused great and irreparable damage by reason

thereof.

ii:

Defendants further answering say that the de-

vices for forming ornamental structures which are

complained of this action have been and are made

under and in accordance with the description and

drawings, and embody the inventions claimed in

letters patent of the United States No. 766,595

granted to Louis B. Christopherson August 2, 1904,

and under license from him.

III.

Defendants further answering deny that com-

plainant has any right to a further answer of the bill

of complaint herein, or to any injunction, discovery

or accounting herein, or any other relief whatever

asked for in said bill or any portion thereof, without

this, that any other matter, cause or thing in said

complainant's bill contained material or necessary
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to make answer unto, and not hereby well and
sufficiently answered, confessed, traversed and
avoided or denied is true, to the knowledge and belief

of these defendants, and they submit for the reasons

hereinbefore recited and set forth that the complain-

ant is not entitled to any relief whatsoever against

the defendants or any of them.

All which matters and things defendants are will-

ing and ready to aver, maintain and prove as this

Honorable Court shall direct, and therefore pray to

be hence dismissed with their reasonable costs and

charges in this behalf most wrongfully sustained.

LOUIS B. CHRISTOPHERSON,
O. M. WALTON,

per L. B. C.

CHRISTOPHER & WALTON CO.,

Defendants.

By STACY W. GIBBS,
Solicitor for and of Counsel for Defendants.

[Endorsed] : Filed September 4, 1906. Southard

Hoffman, Clerk.

United States Circuit Court, Northern District of

California.

IN EQUITY.

LEATHER GRILLE & DRAPERY COMPANY,
Complainant,

vs.

LOUIS B. CHRISTOPHERSON & OSCAR M.

WALTON, Individually and as Copartners

Under the Firm Name and Style of CHRIS-
TOPHERSON & WALTON CO.,

Defendants.
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Replication of Complainant to Answer of Defend-

ants.

This replicant, saving and reserving unto itself

all and all manner of advantage of exception to the

manifold insufficiencies of the said answer, for re-

plication thereunto says that it will aver and prove

its said bill to be true, certain and sufficient in the

law to be answered unto; and that the said answer

of the said defendants is uncertain, untrue and in-

sufficient to be replied unto by this replicant ; without

this, that any other matter or thing whatsoever in

the said answer contained, material or effectual in

the law to be replied unto, confessed and avoided,

traversed or denied, is true; all w-liich matters and

things this replicant is, and will be ready to aver and

prove, as this Honorable Court shall direct; and

humbly prays, as in and by its said bill it hath al-

ready prayed.

FREDERICK S. LYON,
Solicitor for Complainant.

[Endorsed]: Filed June 14, 1907. Southard

Hoffman, Clerk.
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[Order Directing Decree Dismissing the Bill of Com-

plaint to be Entered.]

At a stated term, to wit, the November term, A. D.

1908, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in and

for the Northern District of California, held at

the courtroom in the City and County of San

Francisco, on Monday, the 4th day of January

in the year of our Lord, one thousand nine

hundred and nine. Present: The Honorable

WILLIAM C. VAN FLEET, District Judge.

No. 13,909.

LEATHER GEILLE AND DRAPERY CO.

vs.

LOUIS B. CHRISTOPHERSON et al.

ORDER DISMISSING CAUSE AND FOR
ENTRY OF DECREE.

This suit having been heretofore submitted to the

Court for consideration and decision, and the opinion

of Honorable Frank S. Dietrich, District Judge for

the District of Idaho having been filed, it is ordered,

in accordance with said opinion, that a decree be

signed, filed and entered herein, dismissing the bill

of complaint with costs to the defendant.
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In the Circuit Court of the United States, Ninth
Circuit, Northern District of California.

No. 13,909.

LEATHER GEILLE AND DRAPERY CO.,

Complainant,

LOUIS B. CHRISTOPHERSON et al..

Defendants.

Enrollment.

The complainant filed its bill of complaint herein

on the 22d day of June, 1906, which is hereto an-

nexed.

A Subpoena to appear and answer in said cause

was thereupon issued, returnable on the 6th day of

August, A. D. 1906, which is hereto annexed.

The defendants appeared herein on the 6th day of

August, 1906, by Stacy W. Gibbs, Esq., their so-

licitor.

On the -Ith day of September 1906, an Answer, was

filed herein, which is hereto annexed.

On the 14th day of June, 1907, a Replication was

filed herein, which is hereto annexed.

On the 4th day of January, 1909, an Order dismiss-

ing cause was made and entered herein, a copy of

said Order is hereto annexed.

Thereafter a Decree was signed, filed and entered

herein, in the words and figures as follows, to wit

:
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At a stated term, to wit, tlie November term, A. D.

1908, of the Circuit Court of the United States

of America, of the Mnth Judicial Circuit, in and

for the Northern District of California, held at

the Courtroom in the City and County of San

Francisco, on Monday, the 4th day of January,

in the year of our Lord one thousand nine

hundred and nine. Present: The Honorable

WILLIAM C. VAN FLEET, District Jud^e.

No. 13,909.

LEATHER GRILLE & DRAPERY COMPANY,
Complainant,

vs.

LOUIS B. CHRISTOPHERSON & OSCAR M.

WALTON, Individually and as Copartners

Under the Firm Name and Style of CHRIS-
TOPHERSON & WALTON CO.,

Defendants.

Decree.

This suit having heretofore come on regularly for

hearing before the Court upon the pleadings and

proofs on file, the Honorable Frank S. Dietrich, Dis-

trict Judge, presiding, and the same having been duly

submitted without argument; and the Court being

fully advised ; now in accordance with the directions

in the opinion this day filed

;

It is hereby ordered, adjudged and decreed that

the said complainant's bill of complaint herein be

and the same is hereby dismissed, and that the said
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defendants recover of and from the said complainant

their costs herein expended taxed at $ .

W. C. VAN FLEET,
Judge.

[Endorsed] : Filed and entered January 4, 1909.

Southard Hoffman, Clerk. By J. A. Schaertzer,

Deputy Clerk.

Circuit Court of the United States, Ninth Circuit,

Northern District of California.

LEATHER GRILLE AND DRAPERY CO.,

Complainant and Plaintiff,

vs.

LOUIS B. CHRISTOPHERSON et al..

Defendants and Respondents.

Memorandum of Costs and Disbursements.

DISBURSEMENTS.
Marshal's Fees $

Clerk's Fees 11.70

Re^Dorter's Fees

Docket Fee for Solicitor of Defendants 20.00

Examiner's Fees

Witness Fees

Deposition Fee: Cross-examination of two

Witnesses; M. M. Gillespie and W. S. Boyd,

2.50 each 5.00

Notary Fees: 2 affidavits Wright & Chris-

topherson 1.00

Notary Fees: 1 affidavit to Cost Bill 50

Total $38.20



Louis B. Christoplierson and Oscar M. Walton. 25

Aug. 12, 1909.

Costs taxed at $38.20.

SOUTHARD HOFFMAN,
Clerk.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Stacy W. Gibbs, being duly sworn, deposes and

says: That he is the solicitor for defendants in the

above-entitled cause, and as such has knowledge of

the facts relative to the above costs and disburse-

ments. That the items in the above memorandum

contained are correct; that the said disbursements

have been necessarily incurred in the said cause,

and that the services charged therein have been

actually and necessarily performed as therein stated.

STACY W. GIBBS.

Subscribed and sworn to, before me, this 5th day

of January, A. D. 1909.

[Seal] A. K. DAGGETT,
Notary Public in and for the City and County of

San Francisco, State of California.

To Frederick S. Lyon and Townsend, Lyon, Hack-

ley & Knight, Solicitors for Complainant.

You will please take notice that on Tuesday, the

12th day of January, A. D. 1909, at the hour of ten

o'clock A. M., I will apply to the Clerk of said Court

to have the within memorandum of costs and dis-

bursements taxed pursuant to the rule of said Court

in such case made and provided.

STACY W. GIBBS,
Attorney and Solicitor for Defendants.
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[Endorsed] : Filed tliis 12tli day of January, A.

D. 1909. Southard Hoffman, Clerk. By J. A.

Schaertzer, Deputy Clerk.

Certificate to Enrollment.

Whereupon, said pleadings, subpoena, copy of or-

der, decree, and a memorandum of taxed costs, are

hereto annexed; said final decree being duly signed,

filed and enrolled, pursuant to the practice of said

Circuit Court.

Attest my hand and the seal of said Circuit Court,

this 4th day of January, 1909.

[Seal] SOUTHAED HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.

[Endorsed] : Filed January 4th, 1909. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.

In the United States Circuit Court for the North-

ern District of California.

LEATHER GRILLE & DRAPERY COMPANY,
Complainant,

vs.

LOUIS B. CHRISTOPHERSON & OSCAR M.

WALTON, Individually and as Copartners,

Under the Firm Name and Style of CHRIS-

TOPHERSON & WALTON COMPANY,
Defendants.
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Opinion.

Messrs. TOWNSEND, LYON, HACKLEY &
KNIGHT, Solicitors for Complainant.

STACY W. GIBBS, Esq., Solicitor for Defend-

ants.

DIETEICH, DistrictJudge.—No briefs other than

those presented in connection with the application

for a preliminary injunction have been furnished,

and there having been no oral argument, my exam-

ination of the record has been attended with some

difficulty and some doubt. For the purposes of de-

cision, I have assumed that the case is submitted

upon the original bill of complaint, filed June 22,

1906, the answer thereto, filed September 4, 1906,

and the replication, filed June 14, 1907, depositions

of M. M. Gillespie, and William S. Boyd, taken on

behalf of the complainant, and filed October 28, 1908,

and a ''stipulation of defendants' proofs," filed Au-

gust 24, 1908, together with the exhibits attached to

the pleadings, and either attached to or referred to

in, the depositions and the ''stipulation of defend-

ants' proofs."

The objections of complainant to the exhibits re-

ferred to in the stipulation as "A," "G," "H," and

"I" are sustained. Defendants are estopped from
denying the validity of complainant's patent, and the

exhibits are not material to the interpretation there-

of.

Mellor vs. Carroll, 141 Fed. 992.

Siemens-Halske Elec. Co. vs. Duncan Elec. Mfg.

Co., 142 Fed. 157.
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Exhibit "F" is repeatedly referred to in the dep-

ositions taken upon behalf of complainant, and ob-

jection thereto is overruled.

The complainant is the owner of patent No. 691,-

598, granted Januarj^ 21, 1902, to the defendant Louis

B. Christopherson, by whom it was assigned to the

complainant. The exhibit *'F" referred to is a copy

of patent No. 766,595, granted August 2, 1904, to the

defendant Christopherson, after he had assigned his

interest in the patent above referred to. It is ad-

mitted that for some time prior to the commencement

of this suit, the defendants manufactured and sold,

and, at the time of the commencement of the suit,

they were manufacturing and selling ornamental

grills, substantially as illustrated by Figure 1, in pat-

ent No. 766,595. The question for determination is,

whether or not such a device is an infringement of

the former patent. No. 691,598.

It is practically conceded that claims 2, 4, 5, and 6,

of complainant's patent, contain Limitations which

are not found in the defendants' device, and if there

is any infringement, it must be of claim 1, 3, or 7.

But these claims, constmed in the light of other

portions of the patent, cannot, in my judgment, be

read to cover the device complained of. So far as

there is any novelty of structure, the principle of

the one is essentially different from that of the other.

In the defendants' device, each unit is, for its form,

wholly independent, whereas, in the complainant's

structure, the form is governed by external connec-

tions. As stated in the specification of complain-

ant's patent:
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*'The feature of the construction is the opening

out transversely of the flexible slotted or separated

material, which is retained in its open and separated

form by reason of the peculiar manner of connect-

ing the sides transversely to the length of the slits

or openings."

No such principle inheres in the defendants' de-

vice ; in it there is no external or tensile strain. The

sides of the slits are not attached to unions to give

the structure form or to keep it expanded. Such

expansion as obtains is due to torsion alone. The

space between each pair of unions is occupied by solid

or uncut material. Theoretically, there is no stretch-

ing at all, and practically the only expansion is that

due to the nature of the material used. There is no

stretching of a slit or opening in a direction trans-

verse to its length, other than that due to the torsional

strain.

Complainant contends that a liberal construction

should be given to its patent for the reason that it

received it by assignment from one of the defend-

ants. I am not aware of any rule which would jus-

tify the court in yielding to this view. It is, in ef-

fect, to hold that, by assigning his patent for one

form of ornamental structure, the defendant was de-

barred from enjoying the fruits of his ingenuity in

devising a different form of ornamental structure.

By his assignment, the defendant Christopherson rep-

resented only that the patent was what it purported

to be, was valid in accordance with its terms, and,

hence, the instrument is to receive, not a liberal, but

a fair, construction.
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It follows from the views expressed that the bill

should be dismissed, and a decree will be entered ac-

cordingly.

Dated December 29th, 1908.

FRANK S. DIETRICH,
District Judge.

[Endorsed]: Filed Januar}- 4, 1909. Southard

Hoffman, Clerk. By W. B. Maling, Dep. Clk.

[Proofs for Final Hearing Taken on Behalf of Com-

plainant.]

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

No. 13,909.

LEATHER GRILLE & DRAPERY COMPANY,
Complainant,

vs.

LOUIS B. CHRISTOPHERSON and OSCAR M.

WALTON et al.,

Defendants.

Proofs for final hearing, taken on behalf of the

complainant in the above-entitled suit, before Frank

L. A. Graham, Notary Public, at the offices of Town-

send, Lyon & Hackley, 504 Merchants' Tinist Com-
pany Building, Los Angeles, California, commencing

at 10 A. M., on February 29, 1908, pursuant to no-

tice duly given.

Present: FREDERICK S. LYON, on behalf of

complainant, and

STACY W. GIBBS, on behalf of defend-

ants.
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Whereupon the following proceedings were had

:

[Recital Relative to Corporate Name of Complain-

ant.]

It was noted on the record, by consent and stipu-

lation, that, pursuant to the California Statutes, the

corporate name of the complainant, by proper peti-

tion and decree of Court, has been changed to Sun

Tan Leather Company, and that the suit shall be

continued with the original title, with this fact noted.

[Deposition of M. M. Gillespie, for Complainant.]

M. M. GILLESPIE, called in behalf of the com-

plainant, being first duly sworn according to law,

testified as follows

:

Direct Examination.

(By Mr. LYON.)

Q. 1. Please state your name, age, residence and

occupation ?

A. M. M. Gillespie; president of the Sun Tan

Leather Company, formerly known as the Leather

Grille & Drapery Company, manufacturer of leather

draperies and art leather goods.

Q. 2. Are you now resident of the city of Los

Angeles? A. Yes, sir.

Q. 3. Are you acquainted with Louis B. Chris-

topherson, one of the defendants in this action?

A. Yes, sir.

Q. 4. The Louis B. Christopherson to whom you

refer is the patentee named in letters patent of the

United States number 691,598 (showing patent to

the witness) ? A. Yes, 691,598.
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(Deposition of M. M. Gillespie.)

Q. 5. And you are the M. M. Gillespie who is

named in said letters patent as the assignor of a one-

half interest therein? A. Yes, sir.

Q. 6. At the time that application for this pat-

ent was made by Louis B. Christopherson, you were

a resident of San Francisco, California, were jou?

A. At the time the application for transfer—

Q. 7. At the time of the application for the pat-

ent? A. Yes, sir.

Mr. LYON.—Complainant offers in evidence let-

ters patent of the United States number 691,598, and

asks that they be marked Complainant's Exhibit

^'A."

Q. 8. State whether or not Louis B. Christopher-

son and yourself were ever engaged in business to-

gether? A. Yes, sir.

Q. 9. In what business?

A. In the manufacture of leather draperies.

Q. 10. Did you, in that business, manufacture any

leather draperies like Complainant's Exhibit ''A"

(showing exhibit to the witness) ?

A. Yes, similar to this.

Q. 11. What became of that business?

A. Mr. Christopherson sold out his interest to me,

and we afterwards sold out to the corporation.

Q. 12. To what corporation do you refer?

A. Leather Grille & Drapery Company.

Q. 13. The complainant in this action?

A. Yes, sir.
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(Deposition of M. M. Gillespie.)

fStipulation Relative to Assignments from Chris-

topherson to Gillespie, etc.]

It is stipulated and agreed that the assignments

from Louis B. Christopherson to M. M. Gillespie

now on file in this case, and the assignment from

Louis B. Christopherson and M. M. Gillespie to the

Leather Grille & Drapery Company, now on file in

this case, are offered in evidence as Complainant's

Exhibits "B " and " C. " Defendant admits the title

of the complainant to letters patent 691,598 by as-

signment from Louis B. Christopherson and M. M.

Gillespie.

Q. 14. At the time of the organization of the com-

plainant corporation, state whether or not yourself

or Mr. Louis B. Christopherson, or both of jou, ac-

quired any stock in the complainant corporation*?

A. Yes, sir, both of us.

Q. 15. For what was that stock acquired?

A. Well, for the stock and goodwill and amounts

due and money in bank, and so forth, was put in, and

stock issued for it.

Q. 16. Did the goodwill that you refer to, or did

it not, have reference to and include this patent 691,-

598? A. Yes, sir, it did.

Q. 17. State whether or not the defendant Louis

B. Christopherson is now a stocldiolder in the com-

plainant company? A. He is.

,Q. 18. To what extent? Just generally.

A. Well, about ten per cent of the stock.

Q. 19. (By Mr. GIBBS.) By that you mean so

far as the books show he is a stockholder?
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(Deposition of M. M. Gillespie.)

A. Yes. Well, the capital stock.

Q. 20. (By Mr. LYON.) Has the complainant

in this action ever, or has it not ever made any as-

signment or transfer of letters patent 691,598, Ex-

hibit "A'"? A. Yes, sir.

Q. 21. The patent?

A. You mean Christopherson ?

Q. 22. No; the complainant.

A. Oh, I understand now. No.

Q. 23. State whether or not the Louis B. Chris-

topherson to whom you have heretofore referred is

the same Louis B. Christopherson to whom letters

patent of the United States number 766,595 were, on

August 2, 1904, granted and issued?

A. Yes, sir.

Q. 24. State whether or not, since March 8, 1902,

or at any time prior to the commencement of this

action on or about the 20th of June, 1906, Louis B.

Christopherson or Oscar M. Walton had manufac-

tured and sold any devices for forming ornamental

structures or draperies like the device shown in said

letters patent 766,595 ? A. Yes, sir, they have.

Q. 25. Can you produce a sample of such dra-

peries ?

A. This is it (witness producing sample).

Mr. LYON.—We offer in evidence the sample pro-

duced bv witness, as Complainant's Exhibit "D."
Mr. GIBBS.—Defendants admit that they have

been, were at the time of the commencement of this

suit, and are now, manufacturing, at San Jose, Cali-
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(Deposition of M. M. Gillespie.)

fornia, devices under letters patent number 766,595,

and similar to exhibit "D."

Q. 26. (By Mr. LYON.) State whether or not

the Leather Grille & Drapery Company, complainant

in this action, ever authorized or licensed either Louis

B. Christopherson or Oscar M. Walton, either indi-

vidually or copartners, to manufacture or sell de-

vices under letters patent of the United States num-
ber 691,598 ? A. No, sir, they never have.

Q. 27. State whether or not, prior to the com-

mencement of this suit on the 20th day of June, 1906,

any notice was given to either of the defendants in

this suit that the manufacture and sale of draperies

like Exhibit "D " was an infringement of letters pat-

ent number 691,598 ? A. Yes, sir, they have.

Q. 28. About when?

A. A notice was given them two or three months

before June, 1906.

Q. 29. State whether or not any or all of the leath-

er draperies manufactured by yourself and L. B.

Christopherson w^hile you were engaged in business

as copartners as you have stated were marked with

the word "patented" and the date "January 21,

1902." A. Yes, sir, marked or labeled.

Q. 30. Were all of such draperies so manufac-

tured by the copartnership consisting of L. B. Chris-

topherson and yourself so marked?

A. Yes, sir, all patent draperies made under the

patent .

Q. 31. State whether or not similar marking has

been applied, either by labels or otherwise to all of
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(Deposition of M. M. Gillespie.)

the draperies manufactured by the complainant un-

der said letters patent or embodying the construc-

tion described and set forth in said patent 691,598 ?

A. Yes, sir.

Q. 32. Have draperies of the construction and ar-

rangement described and set forth in exhibit '*A,"

letters patent 691,598, been manufactured and sold

by the Leather Grille & Drapery Company, the com-

plainant herein, in any considerable quantities ?

A. Yes, sir.

Q. 33: To what extent, if at all ? Generally is all

I am asking you now.

A. Well, I should say from five hundred to

tv\'enty-five hundred pair a month.

Q. 34. In what portions of the country have those

draperies been sold 1

A. All over the United States; all parts of the

United States, you might say.

Q. 35. What, Mr. Gillespie, was the reason that

impelled you to go into the drapery business, in the

manufacture of draperies like the invention de-

scribed in letters patent number 691,598?

A. For the reason that I thought it was a profita-

ble business as presented to me from Mr. L. B.

Christopherson, on account of having a patent on it,

and that we would be the exclusive manufacturers of

these goods.

Q. 36. Did Mr. Christopherson make any such

representations, either to you or to the Leather

Grille & Drapery Company when it was organized ?

A. Yes, sir.
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(Deposition of M. M. Gillespie.)

Q. 37. To whom? A. To me.

Q. 38. When?
A. Both before and after I had an interest in

the patent, purchased an interest.

Q. 39. State whether or not any such representa-

tions were held out to the Leather Grille & Drapery

Company, either by yourself or Mr. Christopher-

son?

A. The same as they were to me when I took an

interest—before I purchased an interest in the part-

nership with Mr. Christopherson.

Q. 40. By whom were such representations made

to the Leather Grille & Drapery Company?

A. By Mr. Christopherson.

Q. 41. Was there anybody else but Mr. Chris-

topherson and yourself in the Leather Drapery Com-

pany when it was organized ?

A. After we organized?

Q. 42. No; at the time you organized. At the

time of the assignment of the patent?

A. There was nobody had any interest in it un-

til after we organized, except he and I.

Q. 43. Well, the question is rather directed to

who were the organizers of your company?

A. Well, I was the organizer of it, and the other

directors, I couldn't tell you who they are, at pres-

ent. We have them on file. And Mr. Christopher-

son was—I am not sure whether he helped organize

it or not. He became interested directly after we

organized it.
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Q. 44. You do not remember, then, who were the

parties who signed the original articles of incorpora-

tion? A. No. We have them on file.

Q. 45. At that time, according to your recollec-

tion, neither you nor Mr. Christopherson were mem-

bers of the corporation, until after the assignment?

A. I think that is right.

Q. 46. In other words, the corporation was or-

ganized and you assigned the business and the pat-

ent to the corporation? A. Yes, sir.

Q. 47. But the corporation was organized by pari-

ties for the purpose of purchasing that business?

A. Yes.

Q. 48. And virtually at Mr. Christopherson 's and

your instigation ? A. Yes.

Mr. LYON.—I believe that is all. You may
cross-examine.

Mr. GIBBS —No questions.

M. ^L GILLESPIE.

[Deposition of William S. Boyd, for Complainant.]

And also WILLIAM S. BOYD, called as a witness

on behalf of the complainant, being first duly sworn,

according to law", testified as follows:

Direct Examination.

(By Mr. LYON.)

Q. 1. Please state your name, age, residence and

occupation.

A. William S. Boyd ; fifty-nine years old ; and

reside at Washington, D. C. ; have been in the patent

business for twenty-three years.
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Q. 2. You say you have been in the patent business

for twenty-three years. In what capacity *?

A. As solicitor, and examining and comparing

different patents, and also as an expert.

Q. 3. Are you a registered patent attorney?

A. I am. My number is 146.

Q. 4. Have you examined and are you familiar

with the

—

Mr. GIBBS.—Excuse me. I just make the formal

objection that sufficient ground for accepting the tes-

timony of the witness as an expert hasn't been shown.

Q. 5. (By Mr. LYON.) What experience, if any,

Mr. Boyd, have you ever had with leather goods such

as draperies, and so forth, either in connection with

patents or the manufacture or sale thereof ?

A. I am well acquainted with the properties and

qualities of leather goods and flexible fabrics from

actual experience in cutting them and manipulating

them in different ways.

Q. 6. What experience, if any, have you had with

the interpretation, understanding of the descriptions

of devices from letters patent or the building of the

devices therefrom?

A. That has been my main business during my ex-

perience as a patent attorney; that is, in comparing

the terms and drawings of different patents with

each other, my patent experience being largeh^ that

of an amendor for drawing claims to avoid references

cited by the patent office, correcting informalities as

to description in the specification, and as to illustra-

tion of the structures intended to be covered.
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Q. 7. You have stated that a part of your work
has been as an expert. To what do you refer in that

connection ?

A. I refer to the experience I have had in testif}^-

ing before the courts, and also in making affidavits,

in which I was called upon to explain the similarities

and differences between the inventions in controversy,

and also as to the bearing that different patents or in-

ventions had upon each other or upon the patents in

controversy.

Q. 8. Have you examined and are you familiar

with Exhibit "A," the patent granted January 21,

1902, number 691,598, and herein sued on ?

A. I have examined the same and am familiar

therewith.

Q. 9. Do you understand the device therein illus-

trated and described, and the manner of producing

and utilizing the same ? A. I do.

Mr. GIBBS.—I will just repeat my objection there

to the testimony of the witness, on the ground that

sufficient ground hasn't been laid to qualify him to

testify in this case as an expert witness.

Mr. LYON.—And this objection may be understood

as taken to the whole testimony without being here-

after repeated.

Q. 10. I show you Complainant's Exhibit "D"
and ask you whether or not you are familiar there-

with and understand the same.

A. I am familiar with it and understand the same.

Q. 11. I show you patent nmnber 766,595, granted

to one of the defendants in this suit, and ask you if
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you are familiar therewith and understand the de-

vice therein set forth ; and in that connection, I also

call your attention to the file wrapper and contents

of the last numbered patent.

A. I am familiar with the construction disclosed

in the drawing and description of the same.

Mr. LYON.—Defendant admits, does it not, that it

is manufacturing the device of letters patent number
766,595?

Mr. GIBBS.—We admit we are manufacturing the

device shown in that patent.

Q. 12. (By Mr. LYON.) Will you explain to us

the device and the manner of making the same illus-

trated by the patent exhibit ''A," number 691,598,

and compare the same with that being manufactured

by defendant, pointing out such similarities or dis-

similarities in method of manufacture and construc-

tion as exist therein, having particular reference to

the question of whether or not the same contain or do

not contain the same inventive idea.

A. In the patent 691,598 a strip of flexible ma-

terial A is shown, provided with a plurality of par-

allel slits 2, by means of which slits the unslitted por-

tions of the strip are adapted to be stretched or

moved laterally so as to expand the piece of material,

as it were, as shown in figure 2. In the form of using

such slitted and expanded portions, as disclosed in

figure 4, certain portions of the strip are secured in

holes in different forms of unions so as to form a

substantially rectangular figure, the different pieces

or strips being secured at the center by a union that
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is common to all of them. In the patent 766,595,

figure 5, which is described in the specification as

being ''the main principle embodied in my inven-

tion," shows a strip of flexible material 15, provided

with a plurality of parallel slits, identical with what

is shown in figure 1 of patent 691,598, except there

are not so many slits, and that there are no unslitted

portions between the ends of any two adjacent slits.

Figure 8 of said patent 766,595 also shows a similar

strip of material provided with parallel slits which

are joined together at one end. Figure 6 of said pat-

ent shows one form of structure which can lie made

from figure 5, and figure 7 shows a form which can

be made from figure 8. In each of these two figures,

6 and 7, the unslitted portions of the strips are shown

as being bent or curved so as to cause the edges

which were adjacent to each other to be moved at a

distance from each other, or expanded. In the form

shown in figure 7, the different strips are shown as

apparently slightly twisted, which would naturally

cause what were the adjacent edges of the strips to

be expanded or moved laterally awaj^ from each

other, in the same manner, but to a less extent, than

is shown in figure 2 of patent 691,598. In fact,

patent 766,595, in lines 35 to 43 of page 2, says, "If

in addition the ends of the strips be each given a

twist to bring their other faces into contact, as shown
in fig. 7, then the parts of juncture between the inter-

mediate parts and the strips are thrown out side\^ise

In opposite directions, as well as upward and down-
ward, and the material is expanded in width as well
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as in thickness." In each of the figures 6 and 7, the

curvature that is given to the strips by bending them

into the shape shown naturally causes the length of

the unit or structure so formed to be less than the

extreme length of the blank from which they were

formed, although in lines 47 to 50 the statement is

made that "in this case it will be observed that this

expansion in width and thickness does not take place

at the expense of the length. This I believe to be a

unique feature of my invention." This statement in

the specification is in error and misleading, because

it is contrary to geometric rules and is not borne out

by the illustration set forth in said figures 6 and 7.

Referring further to patent 766,595, figure 2 shows

another form of the invention, substantially square,

but "having the opposite corners*^ at the ends of the

one diagonal or main axis cut off square or transverse

to said axis," as described in lines 53-55 of page 1 of

the specification. Slits 3 and 5 are formed in the

piece of material at a greater or less angle to the main

axis as above described, the slits 3 being almost par-

allel therewith and parallel to each other, while the

slits 5 are exactly parallel with each other ; that is to

say, the slit upon one side of the piece is exactly par-

allel with the slit upon the opposite side. In this

form the inner ends of the outer slits 5, especially,

terminate at a point which is opposite the unslitted

portion .9, and in that respect corresponds substan-

tially with the ends of the slits 2 as shown in figure 1

of patent 691,598, while the inner ends of the inner

slits 3 terminate substantially adjacent to each other
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in the same manner as the slits 2 in said patent

691,598.

Mr. GIBBS.—Mr. Lyon, with your permission I

want to qualify my admission as to the sale, as to the

articles manufactured under that patent, so that I

might not do my client injustice, unwittingly, to this

form, the form shown in this figure 1. Then if there

have been any constructed under any of the other

illustrations or similar to any of the other illustra-

tions, I will consent to afterwards admit it, but I

would like to qualify that admission so that I may not

do any injustice to my client, because I think this has

been the form in which they have been manufactured.

Mr. LYON.—All right.

Q. 13. (By Mr. LYON.) Mr. Boyd, figure 2, is

the blank from which the device of figure 1 is con-

structed, is it ?

A. Yes, sir ; that is, it is a blank from which each

of the four pieces comprising the structure shown in

figure 1 is formed.

Q. 14. You may now proceed with your answer to

the previous question.

A. In figure 1 of patent 766,595, a form of struc-

ture or ornamentation is shown, made up from four

of the blanks illustrated in figure 2, said figure 1

being a substantial square similar in general outline

to the square or rectangular form shown in figure 4

of patent 691,598, having a union at each corner, and

a imion at the center, common to all of the four pieces.

In each of the parts or units shown in said figure 1,

the free ends of the strips fonned by the straight
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slits 5 at the outer edge of the blanks are shown

folded backward and joined with the cut-off ends 2

of the blank and secured in the unions or balls 13.

By bending the strips numbered 6 backward in this

manner, it necessarily causes the adjacent edges

formed by the inner slits 3 to be stretched or ex-

panded and moved laterally away from each other as

clearly shown in said figure 1. To this extent the

formation of a unite from the blank causes the ma-

terial to be expanded or moved laterally, transversely

of the main axis extending from the cut-off points 2

of the blanks, or longitudinally of the strip, in the

same manner as is done by forming a unit from the

blank shown in patent 691,598. The fact that the

inner slits 3 terminate in openings or perforations

marked 4 does not affect the structure in any manner,

e;^cept that if the material which has been cut away

had been left in the blank, the adjacent edges would

have been moved farther away laterally from the

main portion than is the case with the structure as

shown. In other words, the cutting away of the ma-

terial has a tendency to prevent said lateral move-

ment from being so apparent. Referring now to

claim 1 of 691,598, 1 find that it calls for ''a device for

the formation of ornamental structures comprising

a strip of flexible material slit longitudinally and

having the sides stretched transversely of the strip,

and means independent of said strip for uniting the

transverse sides formed by the slit.
'

' Referring now

to the structure shown and described in patent 766,-

595, 1 find that figures 5 and 8 each show *'a strip of
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flexible material slit longitudinally," and that figures

6 and 7 show structures made therefrom "having the

sides stretched transversely of the strip," which

structures are adapted to be formed into other struc-

tures for ornamental purposes by means of unions

such as are shown in figure 1 of said patent 766,595.

In figure 2 of patent 766,595 I find a flexible strip

"slit longitudinally," construing "main axis" of

line 54 of page 1 to be the "longer" axis as originally

specified in the description filed in the jDatent office

and to which my attention has been called, the slits

3 being clearly longitudinally of the blank and the

slits o approximately so. In figure 1 of said patent

766,595 a structure is shown made from four of these

units, each of which has "the sides stretched trans-

versely of the strip, and means independent of such

strip for uniting the transverse sides formed by the

slits," said "means" consisting of recessed balls 13.

Thereupon the further taking of these depositions

was adjourned until 1 o'clock P. M. of the same day.

At 1 o'clock P. M. of the same day, at the same

place, the taking of these depositions was continued,

and the said witness, WILLIAJM S. BOYD, con-

tinued his answer to question 14, as follows

:

A. Claim 3 calls for a series of strips described in

claim 1, "and unions or connections to which the

sides of the strips are secured to insure a permanent

form of the completed structure.
'

' As patent 766,595

contains the "strips of material" above referred to

as heretofore set forth in my interpretation of claim

1, and shows a series of such strips joined together
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by the balls 13 in figure 1, it clearly falls within the

terms and meaning of said claim 3. Claim 7 calls

for "flexible strips having lines of slits," having

their sides expanded transversely, and miions or con-

nections by means of which the ornamentation is

shaped and determined. The main difference be-

tween this claim and claims 1 and 3 is that it can have

lines of slits extending in any direction, instead of

being ''longitudinal," as called for in the other two

claims. For this reason the structure shown in pat-

ent 766,595 falls more clearly within the terms of said

claim 7 than in either of the other two claims. Claim

2 calls for ''parallel lines of cuts and with the cuts in

each line opposite the places between the cuts of ad-

jacent lines," w^hich render it more restricted than

either of the other three claims above referred to, and
for that reason the structure shown in patent 766,595

does not come so clearly within its terms as the other

three, although, as we have already pointed out, the

inner slits 3 are substantially parallel with each other,

while the opposing slits 5 are absolutely parallel, and

from an examination of figure 2 it will be seen that

the ends of the slits 5 are opposite the central or

unslitted portion 9 of the blank, and to that extent

said structure comes within the terms of said claim

2. As for claims 4, 5 and 6, I do not find that the

structure shown in patent 766,595 comes within their

terms sufficiently to be considered an infringement or

interference.

Q. 15. State whether there is or is not, in the device

for the manufacture of ornamental structures set
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forth and claimed in exhibit ''A," letters patent

691,598, and claims 1, 2, 3 and 7 thereof, and in the

device for the same purpose of letters patent number

766,595, having particular reference to figures 1 and

2 thereof, any basic or distinguishing principle or

feature in common between these two.

A. There is, to the extent that each one shows a

strip of flexible material, slitted and manipulated so

as to form open spaces therein, with devices for con-

nection or joining several of said strijDS together.

Q. 16. State whether or not there is any general

similarity of idea of slitting the material connnon to

the two structures of these two patents.

A. The same idea is present in both of them, and

virtually acknowledged in lines 62 to 70 on page 2 of

patent 766,595, in which it says, in referring to the

difference between the parallel slits shown in figures 5

and 8 and those in figures 1 and 2, "These directions

need not be parallel, as in figures 5 and 8, and it will be

seen that in the preferred form of the invention

—

that of figures 1 and 2—they are not parallel, but are

oblique both to each other and to the main axis. The

outer slit is at an angle of about 45 degrees with the

main axis and the inner slit is in an intermediate di-

rection."

Q. 17. Would you say, then, that the inventive

idea utilized and sho^^Ti and described and claimed in

the patent 691,598 was or was not present and util-

ized in the device of patent number 766,595 ?

A. It was, and is particularly so specified, as I

have heretofore testified, in lines 18-21 of page 2 of
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patent 755,595, in which it says, ''The main principle

embodied in my invention mil be more readily ap-

prehended by reference to figures 5 and 8, which il-

lustrate the invention in its simplest form." As
heretofore testified to, figures 5 and 8 each shows a

rectangular strip of material exactly similar to what

is shown in figure 1 of patent 691,598, with longitudi-

nal slits, which permit of the strips formed thereby

being manipulated in any desired manner. This

fact will be more clearly brought out by grasping the

ends of the strips 6 formed by the slits 5 in figure 2,

and drawing them transversely away from the longi-

tudinal or main portion 9. The similarity between

the structures when manipulated in this manner will

be made more apparent by simply slitting the main

portion 9 longitudinally and then drawing the strips

away from each other as would be the case if said

strips were joined to unions in the same manner as is

shown in both patents.

Mr. LYON.—We offer in evidence the file wrap-

per and contents of patent number 766,595, as Com-

plainant's Exhibit "E." You may take the witness.

Cross-examination.

(By Mr. GIBBS.)

Q. 18. Mr. Boyd, referring to patent number

766,595, figure 1 in Complainant's Exhibit "E," and

referring to claim 1 of the patent in suit, do you find

in the device as manufactured and made in figure 1,

taken in connection with claim 1, any limitations

whatever in claim 1 which are not found in the device

manufactured in figure 1 ? A. I do not.
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Q. 19. Referring to claim 1, 1 quote the following

language: "and means independent of said strip for

uniting the transverse sides formed by the slits."

Do you find in figure 1 that the transverse sides

formed by the slits are united ?

A. Yes, sir. I find, in the lower left-hand corner

of figure 1, the number "6" indicating one of the

strips which are shown in figure 2, being connected to

a ball which is numbered on the opposite corner as

"13." Construing the main axis of figure 2, which

extends from one cut-off corner 2 to the other, as

being the length of the blank, strips 6 I would con-

strue as being the "transverse sides."

Q. 20. Now, referring to claim 3 of the patent

sued on, the words "and unions or connections to

which the sides of the strips are secured to insure a

permanent form of the completed structure," do you

find that as a limitation upon this claim and not

found in the figure 1 above referred to ?

A. I do not. The difference between claims 1 and

3, as I have heretofore specified, is that claim 1 refers

to one strip and one or more means for connecting it

with other strips, while claim 3 is limited to a series

of strips and the means for joining them together or

to other strips.

Q. 21. You find, then, in figure 1, means for join-

ing the sides of the strips to which the sides of the

strips are secured to insure a permanent form of the

completed structure f

A. I do, as balls 13 heretofore referred to.

Q. 22. Now, next taking up claim 7, 1 call attention

to the language "unions or connections by which the
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sides of said strips are connected, and the forms or

ornamentation shaped and determined." Do you
find that the device as conceded to be manufactured

according to figure 1, do you find there those unions

or connections by which the sides of said strips are

joined?

A. I do, in the balls 13 as heretofore referred to.

Q. 23. Do you find, in the devices made by the de-

fendant under figure 1, that they are joined at the

sides of the strips ?

A. I do, by construing the sides as being the por-

tion of the blank to one side or the other of the main

portion 9 or what is referred to in the specification as

the "main axis."

Q. 24. Would the complainant's device be opera-

tive if the connections were made*from the corners of

the strips and not the sides, the corners of the strips

as shown in figure 1, patent 691,598 %

A. I think it would, depending somewhat on what

you mean by the term '

' operative.
'

'

Q. 25. In the figure 1, defendant's device, letters

patent number 766,595, is there any stretching of the

material to produce the ornamental effect?

A. That depends entirely on what you mean by

the word "stretching." If you mean elongation, I

would say that there is not any elongation of the

strips longitudinally in either one of the patents ; but

if you mean by "stretching" bending out of its nor-

mal position, I would say that the pointed ends of

the sides adjacent to the cutoff ends 2 are stretched

or moved laterally away from the portion of the
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blank to which they were adjacent before the blank

was formed into a unit with the ends of the strip 6

secured in the ball 13.

Q. 26. In the device as shown in figure 4 of num-

ber 691,598, complainant's patent, in what direction

is the tension exercised, if at all ?

A. Transversely of the original length of each

blank.

Q. 27. What is the purpose of putting each slit

under tension?

A. To separate the edges and to produce the or-

namental effect.

Q. 28. Are the slits in the strip figure 1 in patent

number 691,598, closed slits?

A. Yes, sir. Well, depending on what you mean

by the term ''closed."

Q. 29. What do you mean by the term "closed"?

A. If you mean that there is no space between

the edges formed by said slits, then they are closed,

but if you mean that the slits do not extend to the

edge of the material, then they are not all closed, be-

cause the end slits of the central line extend to the

ends of the piece of material.

Q. 30. In the defendant's device as shown in

figure 1, patent number 766,595, is any tension on the

sides of the strips forming the component parts of

the figure there illustrated necessary to produce the

ornamental effect?

A. To a certain extent there is, because it is im-

possible to bend material, however flexible, without

a greater or less degree of tension.
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Q. 31. That is your only reason for saying it, for

your former answer?

A. No ; and in the structure shown in figure 1 it

is necessary to give this tension to open the slits and

produce the ornamental effect, in the same manner,

but to a less degree than is shown in patent 691,598.

Q. 32. Now, in figure 1, Complainant's Exhibit

^'E," is the ornamental device formed from the plane

shown on figure 2 of the same exhibit, by lifting up

the loose piece 6, giving it a twist, and placing it on

top of 3 to form the device as shown in figure 1?

A. If I understand your question, it is.

Q. 33. Now, taking the Complainant's Exhibit

^'A," and referring to figure 2, could the ornamental

figure as shown in figure 4 be formed from the slit

strip shown in figure 1 by twisting any one of the

pieces formed by said slits and placing it on any

other portion of figure 1?

A. It is so formed by ''then folding the edges, as

shown at 5, and inserting the folds into the adjoin-

ing devices," as set forth in lines 80 to 82, the only

difference being that the sides are not twisted before

being so inserted, said twist being optional, as indi-

cated by the expression "if the end of strip 18 be

bent back upon itself and placed over the end of the

other strip without twisting, lines 26 and 30, page 2,

of said patent 766,595.

Q. 34. Now, Mr. Boyd, referring to the Complain-

ant's Exhibit "A," figure 1, do you find in that figure

1, represented lines of slits in the material?

A. Yes, sir, I do.
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Q. 35. How many lines of slits?

- A. Three.

Q. 36. Now, then, taking the Complainant's Ex-

hibit "E," or our device, do you find in the figure

2 of letters patent number 766,595, lines of slits

there? A. I do.

Q. 37. Will you point them out?

A. The inner lines 5, each having a slit extending

from the cutoff corner inward toward the center and

substantially in line with each other.

Q. 38. Do you find any other lines of slits ?

A. And by construing lines 5 to be broken lines,

running at an angle to each other, I find there are

four lines of slits in figure 2, instead of three in figure

1 of patent 691,598.

Q. 39. Now, referring to claim 7 of the patent

sued on in this action, the term is used, ''flexible

strips having lines of slits." Do you construe that

to mean that those slits must be in any known geo-

metrical line with relation to each other, under this

claim?

A. Yes, but not directly in alignment with each

other.

Q. 40. "Slits" is plural, is it not, Mr. Boyd?

A. Yes, sir.

Q. 41. That means more than one slit?

A. Yes, sir.

Q. 42. And "lines of slits" means something?

A. Yes, sir.

Q. 43. Now, I am trying to find out what y/^u con-

strue it to mean. Do vou construe "line of slits"
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to mean two slits lying in a geometrical line with each

other, that is, a continuation of a geometrical line

with each other, or as entirely different, and say, for

instance, parallel to each other or at right angles to

each other? Po you understand that? Isn't that

clear enough?

A. There are so man}^ geometrical lines that I

don't know which one you refer to. I have tried to

explain that

—

Q. 44. Well, there is a straight line and there is a

curved line, isn't there?

A. By "straight line" I would construe the slits

of each line of slits in figure 1 to be in a straight line,

that is, in alignment with each other ; but they might

be on a broken line, as at an angle to each other, or

they might be on a curved line, as parts of a circle.

Q. 45. Yes, they might be in a curved line. Well,

they might be in a straight line

—

A. Or at an angle to each other.

Q. 46. —or they might be in a curve known as a

parabola, that is a continuing curve and well known ?

A. Yes.

Q. 47. There can be no such thing as a broken

line—a broken line would be two straight lines, would

it not, approaching each other, that is, situated with

regard to each other at a different angle ? An angle

is formed of two lines that cross each other, theo-

retically ?

A. Not necessarily across, but diverge from a

straight line.
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(Deposition of William S. Boyd.)

Q. 48. Now, that is what I am trying to get at,

your construction of claim 7 and what is meant there

by ''lines of slits." Now, do you say now, that your

construction of it is, they are a broken line ? In my
knowledge there is no such thing as a broken line.

If a line is broken it is either two straight lines, or if

it is a broken curve it must be two curves or a curve

and a straight line. There is no such thing as a

broken line in existence. Now, do you mean by lines

of slits there called a broken line, namely, two lines

which diverge from each other.

A. Not necessarily. As I have specified hereto-

fore in figure 2, the lines 5-5 are substantally in

alignment with each other, and taking the lines upon

one side of the main axis, they constitute a line of

slits.

Q. 49. I know you have said that, and that is what

I am trying to get at, your construction of it. Your

construction, then, of the term "lines of slits," in

claim 7, is not a continuation in a straight line of two

slits, necessarily?

A. Not necessarily, no, sir.

Q. 50. Nor in a curved line ?

A. Not necessarily.

Q. 51. Following the curve of a circle ?

A. Not necessarily.

Q. 52. Nor in a parabola?

A. Not necessarily.

Q. 53. Nor in any known geometric curve?

A. No; that expression "lines of slits" is broad

enough to include anything, any way.
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(Deposition of William S. Boyd.)

Q. 54. That is all I wanted to know. Now, you

have answered the question. Now, then, in the com-

pleted ornamental structure, as shown in figure 4 of

Complainant's Exhibit ''A," if the balls or other

means by which the units are joined were of consid-

erable weight, say, for instance, a ball of wood weigh-

ing an ounce or half an ounce or a quarter of an

ounce, would the weight of a large number of those

balls, or anything joining together the structures

have a tendency to destroy the ornamental form

sought for in the invention?

A. That would depend entirely upon what the

form was intended to be.

Q. 55. Well, suppose the form is intended to be as

in figure 4, Complainant's Exhibit "A." Now,

would the weight of the junctions, I will call them

for a short word, the junctions, and the material it-

self, in the case of a structure of leather other flex-

ible material, made under the claims of this patent

and to obtain the form set forth in figure 4 as an

ornamental structure, would the weight have a tend-

ency to cause a contraction in the whole fabric, in

width, and an elongation as to length ?

A. If the weight of the unions and of the mate-

rial was greater than the strength of the material to

resist, I would say that it would ; otherwise not. For

instance, if the units were made of iron, which is a

flexible material, it could be made strong enough to

hold its shape, irrespective of the weight of the mate-

rial and of the unions.
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(Deposition of William S. Boyd.)

Q. 56. Now," then, take the construction of the

defendant's device or claimed device, as shown in

figure 1, Complainant's Exhibit "E." The amount

of uncut material between each junction point is very

much larger in the defendant's exhibit than in the

complainant's, is it not?

A. Yes, sir, as shown in the drawings.

Q. 57. As shown in the drawings. Now, then,

would or would not the device made according to

figure 1, and as made by the defendant according to

figure 1, Complainant's Exhibit ''E," as a matter of

utility, under the same weight of junctions and ma-

terial, have a tendency not to contract as much in the

width of the whole fabric and not to elongate as much

as the device or as an ornamental structure con-

structed according to the figure 4 of Complainant's

Exhibit ''A"?

Mr. LYON.—Objected to as irrelevant, and going

to the question of relative durability of the two

structures, rather than going to the question

of whether or not the defendant's device does

in fact embody and contain the inventive idea

which was expressed in the original invention

of the defendant Christopherson, sold to this com-

plainant, being a matter of degree and not a matter

of difference of structure essentially and totally dif'

ferent from the inventive idea expressed in the pat'

ent Exhibit ''A"?

A. It might not contract so much, but if it were

formed of such flexible material as leather, it must

necessarily elongate to a certain respect, or rather,
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(Deposition of William S. Bo^^d.)

it would liave a tendency to draw in the sides at right

angles to the line of stretch, and thereby would tend

to close up the open-work and to that extent would

destroy the utility of the structure.

Q. 58. (By Mr. GIBBS.) You don't care to

make any comparison between the two ?

A. Well, that is as much as I can.

Q. 59. I don't think you have

—

A. You don't w^ord your question so that I can

get at it right, in justice to myself. That is the

trouble. Would or would it not, and then you

change it around and put it two or three different

ways. Now^, which part of that question am I go-

ing to answer? There is the trouble, you see.

Mr. GIBBS.—That is all.

It is stipulated and agreed by and between the

parties that the exhibits offered in evidence shall be

kept in custody of the counsel for the party offering

them, to be produced at the taking of testimony on

behalf of the respective parties upon notice, and to

be filed in the Court upon the final completion of the

testimony.

Mr. LYON.—That is all.

W. S. BOYD.

[Notary's Certificate to Depositions.]

United States of America,

Southern District of California,

County of Los Angeles,—ss.

I, Frank L. A. Graham, a Notary Public in and
for said Los Angeles County, do hereby certify that
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the witnesses in the foregoing deposition named were
by me duly sworn to testify the truth, the whole
truth, and nothing but the truth; that said deposi-

tions were taken at the time and place mentioned in

the annexed notice, to wit, at the offices of Townsend,
Lyon & Hackley, 504 Merchants' Trust Company
Building, Los Angeles, California, commencing at

10 A. M., February 29, 1908; that said depositions

were written down in shorthand by a shorthand re-

porter and thereafter written out in longhand, and
when completed, were by me carefully read to said

witnesses, and being by them corrected, "were by them

subscribed in my presence.

In witness whereof, I have hereunto subscribed

my name and affixed my notarial seal this 31st day

of March, 1908.

[Seal.] FRANK L. A. GRAHAM,
Notary Public in and for Los Angeles County, Cali-

fornia.

[Endorsed]: Opened and filed Oct. 28, 1908.

Southard Hoffman, Clerk. By W. B. Maling, Dep.

Clk.

Complainant's Exhibit—Christopherson Assignment

to Gillespie.

For a valuable consideration I, the undersigned

L. B. Christopherson, do hereby sell and assign to

M. M. Gillespie an undivided half of all my right,

title and interest in and to a certain invention and

improvement in device for forming ornamental

structures, as fully set forth and described in the
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specifications in my application for a patent for the

same, which application was filed on the 6th day of

May, 1901, in the United States Patent Office at

Washington, D. C, and being serial number 58,869

of said offfice. And I do hereby authorize and re-

quest the Commissioner of Patents to issue the said

letters patent jointly to myself and the said M. M.

Gillespie, our heirs and assigns.

Witness my hand this 29th day of August, 1901.

L. B. CHRISTOPHEESON.
Witness to the signature of L. B. Christopherson

:

J. T. HOUX.
2-392.

Received for record September 4, 1901, and re-

corded in Liber M-63, page 381, of Transfers of Pat-

ents.

In testimony whereof I have caused the seal of

the Patent Office to be hereunto affixed.

[Seal] P. I. ALLEN,
Commissioner of Patents.

Ex'd

E. O. M.

State of California,

City and County of San Francisco,—ss.

On this 29th day of August, in the year one thou-

sand nine hundred and one, before me, W. B. Hard-

ing, a Notary Public in and for the City and County

of San Francisco, Cal., personally appeared L. B.

Christopherson, known to me to be the same person

whose name is subscribed to the within instmment,

and he duly acknowledged to me that he executed the

same.
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In witness whereof, I have hereunto set my hand

and affixed my Official Seal at my office in the City

and County of San Francisco, the day and year in

this certificate first above written.

[Seal] W. B. HARDING,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed]: Filed July 9th, 1906. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.

Complainant's Exhibit—Christopherson Assign-

ment [to Leather Grille and Drapery Co.].

ASSIGNMENT.
Whereas Louis B. Christopherson and M. M. Gil-

lespie, of the City and County of San Francisco,

State of California, did obtain Letters Patent of the

United States, for an improvement in devices for

forming ornamental structures, which Letters Pat-

ent are numbered 691,598 and bared dated the 21st

of January in the year 1902.

Whereas said Louis B. Christopherson is now the

sole owner of one-half of said patent and of all the

rights under the same, and whereas the Leather Grill

and Draper}^ Co., a corporation, organized and ex-

isting under and by virtue of the laws of California

is desirous of acquiring his said interest in the same

;

Now, therefore, to all whom it may concern, be

it known that for and in consideration of the issu-

ance to him of certain shares of stock in the Leather

Grill & Drapery Co., the receipt whereof is hereby
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acknowledged, lie, the said Christopherson, has and

he does hereby sell, assign, transfer and set over

unto the said Leather Grill and Drapery Co. all his

right, title and interest in and to the said improve-

ment in devices for forming ornamental structures,

and in and to the Letters Patent therefore afore-

said; the same to be held and enjoyed by the said

Leather Grill and Drapery Co., for its o^vn use and

behoof and for the use and behoof of its legal rep-

resentatives to the full end of the term for which

said Letters Patent are, or may, be granted as fully

and entirely as the same would have been held and

enjoyed by him had this assignment and sale not

been made.

In testimony whereof I have hereunto set my hand

and affixed my seal at and in the City and County of

San Francisco, State of California, this 8th day of

March, A. D. 1902.

LOUIS B. CHRISTOPHERSON. [Seal]

Signed, sealed and delivered in the presence of

E. S. CODDING.
E. T. BARRETT.

2-392.

Received for record April 1st, 1902, and recorded

in Liber X 64, page 177, of Transfers of Patents.

In testimony whereof I have caused the seal of

Patent Office to be hereunto affixed.

[Seal] P. I. ALLEN,
Commissioner of Patents.

Exd.

F. H. G.
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[Endorsed]: Filed July 9tli, 1906. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.

Complainant's Exhibit—Gillespie Assignment [to

Leather Grille and Drapery Co.].

ASSIGNMENT.
Whereas Louis B. Christopherson and M. M. Gil-

lespie, of the City and County of San Francisco,

State of California, did obtain Letters Patent of the

United States, for an improvement in devices for

foiTning ornamental structures, which Letters

Patent are numbered 691,598 and hai'ed date the

21st day of Januar}^ in the year 1902.

Whereas said M. M. Gillespie is now the sole

owner of one-half of said patent and of all the rights

under the same, and whereas the Leather Grill &
Drapery Co., a corporation organized and existing

under and by virtue of the laws of the State of Cali-

fornia is desirous of acquiring his said interest in

the same;

Now, therefore, to all whom it may concern, be it

known that for and in consideration of the sum of

$5 to me in hand paid, the receijDt whereof is hereby

acknowledged, he, the said Gillespie, has and he does

hereby sell, assign, transfer and set over unto the

said Leather Grille and Drapery Co. all his right, title

and interest in and to the said improvement in de-

vices for forming ornamental structures, and in

and to the Letters Patent therefore aforesaid; the

same to be held and enjoyed by the said Leather

Grill & Drapery Co. for its own use and behoof and
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for the use and behoof of its legal representatives to

the full end of the term for which said Letters

Patent are, or may, be granted as fully and entirely

as the same would have been held and enjoyed by

him had this assignment and sale not been made.

In testimony whereof I have hereunto set my hand

and affixed my seal at and in the City and County of

San Francisco, State of California, this 8th day of

March, A. D. 1902.

M. M. GILLESPIE. [Seal]

Signed, sealed and delivered in the presence of:

E. S. CODDING,
E. T. BARRETT.

2-392.

Received for record April 1st, 1902, and recorded

in Liber X 64, page 178, of Transfers of Patents.

In testimony whereof I have caused the seal of

the Patent Olfice to be hereunto affixed.

[Seal] F. L ALLEN,
Commissioner of Patents.

Exd.

E. H. G.

[Endorsed]: Filed July 9th, 1906. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy

Clerk.
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In the Circuit Court of the United States in and for

the Northern District of California.

LEATHER GRILLE AND DRAPERY COM-
PANY,

Complainant,

vs.

LOUIS B. CHRISTOPHERSON, ct als.,

Defendants.

Stipulation [Relative to Exhibits].

It is liereb}^ stipulated by and between counsel

and the respective solicitors of the parties to this

action that the exhibits heretofore offered in evi-

dence in this action on a motion for a preliminary

injunction herein and now on file with the clerk

shall be considered and taken on the hearing of this

cause as identified by the description herein made
thereof and offered in evidence on the part of the

defendants herein, subject to the objections of coun-

sel hereto attached:

Exhibit "A." A specimen of what is known to the

trade as Dennison's Paper Gar-

lands, said specmien being

stamped "Patented May 10,

1898."

Exhibit "B." A specimen of the ornamental struc-

ture which defendants were mak-

ing before the commencement of

this action.
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Exhibit "C." A specimen of tJie ornamental struc-

ture made by the complainant un-

der the patent sued on.

Exhibit "D." A blank forming complainant's unit

of structure.

Exhibit "E." A blank forming defendants' unit of

structure.

Exhibit "F." Letters patent of the United States

No. 766,595.

Exhibit "G." Letters patent of the United States

No. 603,619, issued May 10, 1898.

Exhibit ''H." Letters patent 289,799 issued De-

cember 11, 1883, hereto attached.

Exhibit ''L" Letters patent 417,165 issued De-

cember 10th, 1889, hereto at-

tached.

Complainant objects to each and all of the above

offers fcind exhibits, excepting Exhibits "B," "C,"

"D" and "E," on the following grounds: That de-

fendants are estopped from denying the validity of

the Christopherson patent herein sued on and are

estopped from showing any prior patented struc-

ture on any structure in use, for the purpose of

limiting the scope of the claims of the patent in suit,

by reason of the defendant Christopherson 's assign-

ment to the complainant of the letters patent in suit,

and by reason of the defendant Christopherson

Laving been instrumental in causing the complain-

ant corporation to be organized for the purpose of

acquiring the letters patent in suit and to make and

sell the patented structure described and set forth
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in the patent in suit, and b,y reason of the induce-

ments offered by defendant Christopherson to other

stockholders in complainant to invest their money

in the stock of complainant on the basis of the ac-

quiring of the said exclusive rights to the said in-

vention of the said Christopherson as described in

the letters patent in suit; that defendants are es-

topped from offering any extraneous evidence either

of the prior art or prior uses as there is no ambi-

guity or uncertainty in the language of the jDatent in

suit or of its claims; as incompetent, no foundation

laid, it not being shown^that the said exhibits or any

of them were made before the date of the invention

by Christopherson of the device covered by the

l)atent in suit, or more than two years prior to Chris-

topherson 's application for the patent in suit.

It is stipulated that this closes the defendants'

proofs and that the suit be set for final hearing at

the earliest possible moment.

Dated San Francisco, Cal., Aug. 24th, 1908.

FREDERICK S. LYON,
Solicitor for ComjDlainant.

STACY W. GIBBS,

Solicitor for Defendants.

[Endorsed]: Filed August 24, 1908. Southard
Hoffman, Clerk. By J. A. Schaertzer, Deputy
Clerk.
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[Defendant's Exhibit—Drawing and Specification.

Forming Part of Letters Patent No. 766,595.]

Defendant's Exhibit Patent No. 766,595. Filed

August 6, 1906. Southard Hoffman, Clerk. By J.

A. Schaertzer, Deputy Clerk.
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No. 766,595. PATENTED AUG. 2, 1904.

L. B. CHLlSTGFEnRSGiT.

DEVICE FOR FORMING OTir, AP^TINTAL STRUCTURES.
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766,595. Patented August 2, 1904.

UNITED STATES PATENT OFFICE.

LOUIS B. CHRISTOPHERSON, OF SAN .JOSE, CALIFORNIA.

DEVICE FOR FORMING ORNAMENTAL STRUCTURES.

SPECIFICATION forming part of Letters Patent No. 766,595, dated August 2, 1904.

Application filed March 9, 1904. Serial No. 197,386. (No model.)

To all whom it may concern:
Be it kuown that I, Louis B. Christopher-

30X, a citizen of the United States, residing at

San Jose, in the county of Santa Clara and
State of California, have invented certain new
and useful Improvements in Devices for Form-
ing Ornamental Structures, of which the fol-

lowing is a specification.

This invention relates to devices for form-
ng ornamental structures, as portieres or

)ther grillework. It is also applicable for uses

)ther than ornamental.
The objects of my invention are, first, to

(xpand the material as much as possible, both
n its own plane and transversely thereto ; sec-

)ndly, to produce as great a variety as pos-

lible of curves and of surfaces of curva-

;ure; thirdly, to provide a construction which
;hall be strong and durable, and therefore of

'special value for material not adapted to

vithstand heavy strains, as thin leather or

"abrics woven ; fourthly, to provide a con-

itruction whereby from the plane blank a
lesign of double curvature may be produced
Showing from the front comparatively few
taw edges, thereby rendering it adaptable for

Woven fabrics, as silk or cloth ; fifthly, from
such plane blank to provide a design of double
feurvature in which the pattern of the unit
ishall be broad and striking in appearance
(vhen viewed at a distance.

i In the accompanying drawings. Figure 1 is

a front elevation of a piece of grillework con-
^ructed in accordance with my invention.

Wig. 2 is a blank from which one of the units

of the grillework is formed. Fig. 3 is a sec-

tion on the line A A of Fig. 1. Fig. 4 is a
section on the line B B of Fig. 1. Fig. 5 is a
view of a blank illustrating my invention in

lits simplest form. Fig. 6 is a side view of the
lunit formed therefrom without the side twist.

'Fig. 7 is a similar view of the unit formed
therefrom with the side twist as in the main
illustration of my invention in Fig. 1. Fig. 8

is a view of a blank slightly modified from
Fig. 5.

Referring to the drawings, 1 represents a
'blank, of any material that can be sent suit-

,able for ornamental or other purposes. Such
immaterial may be easily flexible, as leather or

60
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silk, or it may be thin wrought-iron or other

thin metal. Said blank is of a general square
form, having the opposite corners 2 at the

ends of the one diagonal or main axis cut off

square or transverse to said axis. Slits 3 are 55
cut, having an obliquity with the main axis

of the blank, leading from the points of junc-

ture of the sides with the aforesaid sqviared

ends 2 of thp^^jnain axis and at their inner

ends terminating in oval-shaped apertures 4
in the blank. Other slits, 5, are cut in a gen-

eral reverse direction to the slits 3 and form-
ing strips 6, the ends of which strips are cut

off square. The intermediate piece 7 between
each pair of slits 5 has its vertex rounded, as

shown at 8. By this means the blank is cut

into a main portion 9 and wings 7, each wing
containing a pair of strips 6, the attached
ends of which strips are adjacent to the ends
of the wing, while the free ends are adjacent

to the vertex 8 of the wing.

The blank is formed into the unit, as follows:

It is first folded down at right angles at the

ends 2 in the direction of the main axis of the

blank, but for a short distance only from said 75

ends, the intermediate portion 11 being by
said folds slightly curved transversely of

said main axis, as shown in Figs. 3 and 4.

The free end of each strip 6 is then given a

double curvature. First if is bent back to-

ward the attached end of the strip, or about
an axis in the plane of the strip, but trans-

verse to its general direction. Then said bent
end is twisted about an axis parallel to said

general direction, so as to bring the under 85

surface of the strip, which was brought up-

permost by the first bend, against the adja-

cent side of the folded end of the main por-

tion of the blank. The ends of the strips

being now in juxtaposition with the folded 90
ends of the main portion, said blank has now
been folded to form a unit for ornamental
purposes. Said ends of the main portion,

together with the free ends of the strips adja-

cent thereto, are secured by any suitable 95
unions. In the present instance they are

shown as secured within sockets or recesses

12, formed in balls 13. Said ends are secured

by cement or in any other preferred manner,
the method of attaching the same forming no 100

80
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part of my invention. The balls thus form
the means of uniting the several units to-

gether to make a grill for ornamental pur-
poses. When so united, the parts joining

5 the wings and the strips which in the blank
were adjacent to the ends 2 of the main por-

tion now form tongues 14, and the arrange-

ment is such that the tongues of one unit

overlap or interlace with the tongues of the

10 adjacent units, as shown in Fig. 1, thus pro-

ducing a diversity of contour. The tongues
are thrown downward out of the plane of the

blank when the free ends of the strips are

bent upward out of said plane. The vertices

15 8 of the wings are thrown upward by the

same operation. Both of these curvatures

are illustrated in Figs. 3 and 4.

The main principle embodied in my inven-

tion will be more readily apprehended by ref-

20 erence to Figs. 5 and 8, which illustrate the in-

vention in its simplest form. Fig. 5 shows a

blank 15 cut by slits 16 into a general N
shape. In comparing this blank with the

main figure either of the sides 17 may cor-

25 respond to the main portion, the other side

then corresponding to the strip and the in-

termediate part 18 to the wing. If the end

of a strip 18 be bent back on itself and placed

over the end of the other strip without t'wist-

30 ing, each juncture of the part 17 with a part

18 will be thrown out of the original plane

of the N, one upward and one downward,

as illustrated in Fig. 6. The material is then

expanded in thickness or in a direction trans-

35 verse to the plane of the blank. If in addi-

tion the ends of the strips be each given a

twist to bring their other faces into contact,

as shown in Fig. 7, then the parts of junc-

ture between the intermediate part and the

40 strips are thrown out sidewise in oppo-

site directions, as well as upward and down-

ward, and the material is expanded in width
as well as in thickness. If one side of the N
be held from bending, a corresponding in-

45 creased flexure will be given to the remain-

ing portion both as to width and thickness.

In this case it will be observed that this ex-

pansion in width and thickness does not take

place at the expense of the length. This I be-

50 lieve to be a unique feature of my invention.

Instead of cutting the blank as in Fig. 5 it

may also be cut in Fig. 8. In this figure

one strip, 172, is located between the other strip,

17', and the wing 18'. While this form of

55 blank is not in actual shape, that of an N
in effect and function it is the same. There-
fore the words "N-shaped" in the claims are

to be understood as including this form.
For the purposes of this invention a blank

60 may be considered as N-shaped which has
two slits opening toward their free ends in

opposite directions. These directions need
not be paralled, as in Figs. 5 and 8, and it

will be seen that in the preferred form of the

65 invention—that of Figs. 1 and 2

—

they are

not parallel, but are oblique both to eacl
other and to the main axis. The outer slil

is at an angle of about forty-five degrees wit!
the main axis and the inner slit is in an in
termediate direction.

It will be seen that the material is expanded
both in width and thickness and without re
ducing the length of the unit.

The construction provides the greatest va
riety of curved surfaces, thus producing th(

most effective form of ornamentation foi

grillework. Each unit contains four curls oi

twists, (shown at 19, where each strip is beni
over from the part of the wing to which it is

attached.)

A further important advantage of this con
struction is that the units are attached to

gether by means of the ends of the main por
tion, so that said main portion in each cas(

withstands the strain of the weight of the ma
terial, and there is no tendency to tear th(

material on account of the weight of the por
tiere or grillework suspended below it, as

where the units are attached along lines whicl
pass through cut edges adjacent to each other
Again, comparatively few raw edges for sc

large a variety of curvature are seen fron
the front, so that the design can be used witl

woven fabrics, as silk or cloth, and the pat
tern shows in a broad and striking mannei
from a distance.

I claim

—

1. Ornamental sheet material having a wing
a strip extending from a free portion of the

wing, the free end of the strip being beni

back and given a quarter-twist, and securec
in proximity to the material which was con
tiguous to the free portion of the wing, sub
stantially as described.

2. Ornamental sheet material having a wing
a strip extending from a free portion of th(

wing, the free end of the strip being ben'

back and given a twist and secured in prox
imity to the material which was contiguou!
to the free portion of the wing, substantiallj

as described.

3. Ornamental sheet material having a winj
connected with the main body of the materia
and extending alongside thereof before being
bent, said wing having a second wing or strij

connected with the first wing, but extending
before being bent in a general reverse direc
tion to that in which the first wing extended
from the main body, the free end of the strip

or latter wing being bent back upon itscli

and attached to the main body, the part join

ing the two wings then forming an outwardly
extending tongue, substantially as described

4. Ornamental sheet material having a winj
connected with the main body of the material

and extending alongside thereof before being

bent, said wing having a second wing or strip

connected with the first wing, but extending
before being bent, in a general reverse direc-

tion to that in which the first wing extended
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:rom the main body, the free end of the strip

)r latter wing being bent back upon itself

;hen given a quarter-twist, and attached to the

nain body, the part joining the two wings

;hen forming an outwardly-extending tongue,

iubstantially as described.

5. Ornamental sheet material having a wing
onneeted with the main body of the material

ind extending alongside thereof before being

pent, said wing having a second wing or strip

ionnected with the first wing, but extending,

pefore being bent, in a general reverse direc-

tion to that in which the first wing extended

from the main body, the free end of the strip

)r latter wing being bent back upon itself

then given a twist and attached to the main
jody, the part joining the two wings then

'orming an outwardly-extending tongue, sub-

itantially as described.

6. Ornamental sheet material divided by a

ilit open at one end to the edge of the piece,

;he parts of the material adjacent to said open
>nd of the slit being separated to opposite

lides of the closed end of the slit, said parts

jeing also given a partial relative twist, and
fsaid parts being suitably secured in their sepa-

rated position, the portion of the material

idjacent to the closed end of the slit then ex-

iii/ling transversely to the straight line

:liinugh the two parts of the material so sepa-

rat('(l and in a direction midway between the

planes of the material at the two parts, sub-

stantially as described.

7. Ornamental sheet material comprising a

main portion, a wing extending from said

main portion and having a free end, a second
wing or strip extending from the free end of

tho first wing in a reverse direction, the main
portion of the material adjacent in the blank
to the free end of the wing being folded down
it light angles to itself, and the free end of

thr strip or second wing being bent back on
itself and being given a quarter-twist and
thus brought into parallelism with the folded-

di>\vn end of the main portion and being se-

eurtd adjacent thereto, the point of connec-

tiuii between the strip and wing thus form-
ing a tongue extending transversely to the
main portion of the material to which said

jWing and strip are attached, substantially as

described.

8. Ornamental sheet material comprising a
main portion, a wing extending laterally from
jsaid main portion midway of the ends, said

wing comprising two parts each extending
backward toward an end of the main portion,

3. strip extending in a reverse direction from
the free end of each part of the wing, each
strip being bent back on itself and its free end
attached to the corresponding free end of the
,main portion, substantially as described.
, 9. Ornamental sheet material comprising a
main portion, a wing extending laterally from
•said main portion midway of the ends, said
iwing comprising two parts each extending

backward toward an end of the main portion,

a strip extending in a reverse direction from

the free end of each j)art of the wing, the free

end of each strip being bent back on itself,

the end of the main portion being folded back 70

at right angles, and the free end of each strip

being given a quarter-twist bringing it into

parallelism with the folded-back portion of

the corresponding end, and there secured to

said end, substantially as described. 75

10. Ornamental sheet material comprising a

main portion, wings, one extending from each

side thereof, each wing having two parts ex-

tending obliquely backward toward the ends

of the main portion, the ends of said parts 80

having strips extending from the free ends of

said parts of the wing reversely to the direc-

tion of said parts, and the strips being bent

back on themselves and their ends secured

adjacent to the ends of the main portion, sub- 85

stantially as described.

11. Ornamental sheet material comprising a

main portion, wings, one extending from each

side thereof, each wing having two parts ex-

tending obliquely backward toward the ends 90

of the main portion, the ends of said parts

having strips extending from the free ends of

said parts of the wing reversely to the direc-

tion of said parts, and the strips being bent

back oa themselves the ends of the main por- 95

tion being folded down on both sides at right

angles to said main portion and the free ends

of the strips being given a quarter-twist, and

secured adjacent to said ends of the main por-

tion, substantially as described.
_ _

100

12. Ornamental sheet material comprising a

main portion having a main axis and having

in the blank two slits extending obliquely to

the main axis, the open end of one of the slits

extending in a general reverse direction from 105

that taken by the open end of the other slit,

and the free ends being brought together and
secured, thereby throwing the intermediate

portions out of the plane of the blank, sub-

stantially as described. HO
13. Ornamental sheet material of a general

N shape, the sides of the N, however, being

obliquo to each other, and the free ends of

the N being brought together and secured,

whereby the bends of the N are thrown in 115

opposite directions out of the plane of the N,

substantially as described.

14. Ornamental sheet material having a por-

tion of a general N shape, the free ends of

which are brought together, throwing the 120

bends of the N in opposite directions out of

their former plane, the material at one end

of the N being given a twist when secured to

the material at the other end of the N, sub-

stantially as described. 125

15. Ornamental sheet material having a por-

tion of a general N shape, one free end of the

N being carried over the intermediate part

and connected to the other free end, whereby
the ends of the intermediate part are thrown 130
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out of the plane of the blank in opposite di-

rections, the material at one end of the N
being given a twist when secured to the ma-
terial at the other end of the N, substantially

5 as described.

16. Ornamental sheet material of a general
N shape, the sides of the N, however, being
oblique to eaeh other, and the free ends of the
N being brought together and secured, where-

10 by the bends of the N are thrown in opposite

directions out of the plane of the N, the ma-
terial at one end of the N being given a twist

when secure<l to the material at the other end
of the N, sub.stantially as described.

15 17. Ornamental sheet material having a por-

tion of a general N shape, one free end of the

N being carried over the intermediate part

and connected to the other free end, whereby
the ends of the intermediate part are thrown

20 out of the plane of the N in opposite direc-

tions, the material at each end of the N being
given a quarter-twist when secured to the ma-
terial at the other end of the N, whereby they

are brought into parallelism with each other,

25 substantially as described.

18. Ornamental sheet material of a general

N shape, the sides of the N, however, being

oblique to each other, and the free ends of the

N being brought together and secured, where-

30 by the bends of the N are thrown in opposite

directions out of the plane of the N, the ma-
terial at each end of the N being given a quar-

ter-twist when secured to the material at the

other end of the N, whereby they are brought

35 into parallelism with each other, substantially

as described.

19. Ornamental sheet material comprising
a main longitudinal portion, a lateral exten-

sion from the middle of each side of said lon-

40 gitudinal portion, reverse extensions from the

end of each lateral extension toward the ends

of the main portion, and strips from the end
of said lateral extensions reverse to their d
rections and extending at an angle of about
forty-five degrees with the main portion, th

ends of said strips being bent back on then
selves and attached to the ends of the mai
portion, substantially as described.

20. Ornamental sheet material comprisin
a main longitudinal portion, a lateral extei

sion from the middle of each side of said loi

gitudinal portion, reverse extensions from tt

end of each lateral extension toward the enc
of the main portion, and strips from the enc
of said lateral extensions reverse to their d
rections and extending at an angle of aboi
forty-five degrees with the main portion, tt

ends of said strips being bent back on then
selves given a q.iarter-twist and attached 1

the ends of the main portion, substantially i

described.

21. Ornamental sheet material comprisin

a main longitudinal portion, a lateral extei

sion from the middle of each side of said lon-

gitudinal portion, reverse extensions from tt

end of each lateral extension toward the enc

of the main portion, and strips from the enc

of said lateral extensions reverse to their d

rections and extending at an angle of aboi

forty-five degrees with the main portion, tl

ends of said strips being bent back on then

selves, given a quarter-twist and attached 1

the ends of the main portion and the ends c

the main portion being folded down at rigl

angles, substantially as described.

In witness whereof I have hereunto set ni

hand in the presence of two subscribing wi
nesses.

LOUIS B. CHRISTOPHERSON.
Witnesses

:

Frances M. Wright,

Bessie Gorfinkel.
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In the United States Circuit Court for the Northern

District of California, Ninth Circuit.

No. 13,909.

LEATHER GRILLE AND DRAPERY COM-

PANY,
Complainant,

vs.

LOUIS B. CHRISTOPHERSON & OSCAR M.

WALTON, Individually and as Copartners

Under the Firm Name and Style of CHRIS-

TOPHERSON & WALTON CO.,

Defendants.

Petition for Appeal.

The Leather Grille and Drapery Company, com-

plainant in the above-entitled suit, feeling itself ag-

grieved by the final decree heretofore made and en-

tered in the above-entitled suit on January 4th,

1909, wherein and whereby it is ordered, adjudged

and decreed that the bill of complaint in said suit

be dismissed, and a judgment entered in favor of the

defendants for costs, which costs were subsequently

taxed at the sum of thirty-eight (38) dollars and

twenty (20) cents, comes now by its solicitor, and

prays said Court for an order allowing the said com-

plainant to prosecute an appeal to the Honorable

Circuit Court of Appeals of the United States for

the Ninth Circuit from said decree; also that an or-

der be made fixing the amount of security which the
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complainant shall give, and that upon the giving

thereof all further proceedings of this court be sus-

pended and stayed until the final determination of

said appeal by the said Circuit Court of Appeals..

And your petitioner will ever pray, etc.

FREDERICK S. LYON,
Solicitor for Complainant.

Due, legal and timely service of the within 23eti-

tion for appeal accepted, and a receipt of a copy of

the foregoing instrument is hereby acknowledged,

this 2d day of July, 1909.

STACY W. GIBBS,

Solicitors for Defendants.

[Endorsed] : Filed July 2, 1909. Southard Hoff-

man, Clerk.

In the United States Circuit Court for the Northern

District of California, Ninth Circuit.

LEATHER GRILLE AND DRAPERY COM-
PANY,

Complainant,

vs.

LOUIS B. CHRISTOPHERSON & OSCAR M.

WALTON, Individually and as Copartners

Under the Fintn Name and Style of CHRIS-
TOPHERSON & WALTON CO.,

Defendants.
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Assignment of Errors.

Now comes the complainant and appellant in tlie

above-entitled suit and specified the following as the

errors upon which it will rely on appeal from the

final decree made and entered in the above-entitled

suit on January 4, 1909.

1. Error of the Court in holding and adjudging

that claim 1 of United States letters patent No. 691,-

598, being the patent sued on, was not infringed by

the defendants, or either of them.

2. Error of the Court in holding and adjudging

that claim 3 of United States letters patent No.

691,598, being the patent sued on, was not infringed

by the defendants or either of them.

3. Error of the Court in holding and adjudging

that claim 7 of United States letters patent No.

691,598, being the patent sued on, was not infringed

by the defendants or either of them.

4. Error of the Court in dismissing the suit and

rendering a decree of the defendants.

Wherefore, complainant and appellant prays that

the said decree of the lower court may be reversed,

and the cause remanded with instructions to the

lower court to enter a decree in favor of the com-

plainant in respect of the claims hereinbefore spe-

cified, adjudging that defendants and each of them

have infringed the same, and ordering an account-

ing of damages and profits and a perpetual injunc-

tion.

FREDERICK S. LYON,
Solicitor for Complainant and Appellant.
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Due, legal and timely service of the within assign-

ment of errors accepted and a receipt of a copy of

the foregoing instrument is hereby acknowledged,

this 2d day of July, 1909.

STACY W. GIBBS,

Solicitor for Defendant.

[Endorsed] : Filed July 2, 1909. Southard Hoff-

man, Clerk.

In the United States Circuit Court for the Northern

District of California, Ninth Circuit.

No. 13,909,.

LEATHER GRILLE AND DRAPERY COM-
PANY,

Complainant,

vs.

LOUIS B. CHRISTOPHERSON & OSCAR M.

WALTON, Individually and as Copartners

Under the Firm Name and Style of CHRIS-

TOPHERSON & WALTON CO.,

Defendants.

Order Allowing Appeal.

The petition of the complainant for an order al-

lowing it to prosecute an appeal to the Honorable

Circuit Court of Appeals of the United States for

the Ninth Circuit from the final decree made and

entered in this case on January 4, 1909, having come

on regularly to be heard before the Court the 2d

day of July, A. D, 1909, as more fully appears in

and by said petition, which said petition also prays
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for an order fixing the amount of security which the

complainant shall give, and that upon the giving

thereof all further proceedings in this case, in re-

spect of said decree, be suspended and stayed until

the final determination of said appeal by the said

Circuit Court of Appeals; and the Court being fully

advised in the premises, it is ordered that an appeal

be allowed by the complainant as prayed for in said

petition; and that complainant's appeal bond be and

the same is hereby fixed at the sum of Five Hundred

($500.00) Dollars, and that the same shall operate

as a supersedeas bond.

Done this 2d day of July, 1909.

W. C. VAN FLEET,
Judge.

[Endorsed] : Filed July 2, 1909. Southard Hoff-

man, Clerk.

In the United States Circuit Court for the Northern

District of California, Ninth Circuit.

No. 13,909.

LEATHER GRILLE AND DRAPERY COM-

PANY,
Complainant,

vs.

LOUIS B. CHRISTOPHERSON AND OSCAR M.

WALTON, Individually and as Copartners

Under the Firm Name and Style of CHRIS-

TOPHERSON & WALTON CO.,

Defendants.
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Bond on Appeal.

Know All Men by These Presents: That the

Pacific Surety Company of California is held and

firmly bound unto Louis B. Christopherson and

Oscar M. Walton, individually and as copartners un-

der the firm name and style of Christopherson &

AYalton Co., in the penal sum of five hundred dollars,

to be paid to said Louis B. Christopherson and Os-

car M. Walton, individually and as copartners un-

der the firm name and style of Christopherson &

Walton Co., their heirs, executors or assigns, for

which payment well and truly to be paid, the Pacific

Surety Company binds itself, its successors and as-

signs firmly by these presents.

Sealed with its corporate seal and dated this

second day of July, 1909.

The condition of the above obligation is such that

Avhereas the said Leather Grille and Drapery Com-

pany has taken an appeal to the Circuit Court of Ap-

peals for the Ninth Circuit to reverse a final decree

rendered and entered by the Circuit Court of the

United States for the Northern District of Cali-

fornia, in the above-entitled case, wherein Leather

Grille and Drapery Company is complainant and

said Louis B. Christopherson and Oscar M. Walton,

individually and as copartners under the finn name
and style of Christopherson and Walton Co. are de-

fendants, which said decree was made and entered

in the said Circuit Court on the 4th day of Janu-
ary, 1909;
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Now, therefore, the condition of the above obliga-

tion is such that if said Leather Grille and Drapery

Company shall prosecute its said appeal to effect

and answer all damages and costs if it shall fail to

make good its plea, then this obligation shall be void;

otherwise to remain in full force and effect.

PACIFIC SURETY COMPANY.
By WALLACE EVERSON,

President.

EMIL JOHNSON,
Assistant Secretary.

[Seal Pacific Suretj^ Company.]

Approved:
W. C. VAN FLEET,

Judge.

[Endorsed] : Filed July 2d, 1909. Southard Hoff-

man, Clerk.

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Clerk's Office.

No. 13,909.

LEATHER GRILLE & DRAPERY COMPANY
vs.

LOUIS B. CHRISTOPHERSON, et al.

Praecipe [for Transcript of Record].

To the Clerk of Said Court:

Sir : Please certify to United States Circuit Court

of Appeals for Ninth Circuit transcript of record

herein, including therein

:
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The enrolled papers; the opinion of the Court;

depositions of Gillespie and Boyd ; stipulation of de-

fendant's proofs (without Exhibits ''A," ''G," ''H,"

and *'I")? petition for appeal, assignment of errors,

order allowing appeal, bond on appeal and citation,

also the two assignments from Christopherson and

Gillespie to complainant (Complainant's Exhibits

'^B" and *'C"), Complainant's Exhibit "A," (the

patent No. 691,598 in suit).

FREDERICK S. LYON,
Solicitor for Complainant.

NOTE.—You will include Defendants' Exhibit

**F" (patent 766,595, as a part of the stipulation of

defendants ' proofs)

.

[Endorsed] : Filed July 21, 1909. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

[Certificate of Clerk U. S. Circuit Court to Tran-

script of Record on Appeal.]

In the Circuit Court of the United States, Ninth Ju-

dicial Circuit, Northern District of California.

No. 13,909.

LEATHER GRILLE & DRAPERY COMPANY,
Complainant,

vs.

LOUIS B. CHRISTOPHERSON, et al.,

Defendants.

I, Southard Hoffman, Clerk of the Circuit Court of

the United States of America, of the Ninth Judicial
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Circuit, in and for the Northern District of Cali-

fornia, do hereby certify the foregoing seventy-three

(73) pages, numbered from 1 to 73, inclusive, to be

full, true and correct copies of the enrolled papers,

opinion, depositions of Gillespie and Boyd, stipula-

tion of defendants' proofs (without Exhibits "A,"
" G, " " H, " and '

' I ") ? assigimients from Christopher-

son and Gillespie, defendants' Exhibit Patent 766,-

595, petition for appeal, assignment of errors, order

allowing appeal, bond on appeal, and praecipe for

record on appeal, in the above-entitled cause, and that

the same constitute the record on appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

I further certify that the cost of the foregoing

transcript of record on .appeal is $46.90; that said

amount was paid by the solicitor for the complainant,

and that the original citation issued in said cause is

hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 27th

day of July, A. D. 1909.

[Seal] SOUTHARD HOFFMAN,
Clerk of United States Circuit Court, Ninth Judicial

Circuit, Northern District of California.
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[Citation on Appeal—Original.]

UNITED STATES OF AMERICA.—ss.

The President of the United States, to Louis P>.

Christoplierson and Oscar M. Walton, In-

dividually, and as Copartners Under the Firm

Name and Style of Christopherson & Walton,

Co., Greeting:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals,

for the Ninth Circuit, to be holden at the City of San

Francisco, in the State of California, on the 31st daj'

of July, 1909, being within thirty days from the date

hereof, pursuant to an Order Allowing Appeal filed

in the clerk's office of the Circuit Court of the United

States, for the Northern District of California,

wherein Leather Grille and Drapery,Company is ap-

pellant, and you are appellees, to show cause, if any

there be, why the decree rendered against the said

appellant, as in the said order allowing appeal men-

tioned, should not be corrected, and why speedy

justice should not be done to the parties in that be-

half.

Witness, the Honorable WILLIAM C. VAN
FLEET, United States District Judge for the North-

ern District, of California, this 2d day of July, A. D.

1909.

W. C. VAN FLEET,
United States District Judge.
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Service of within Citation, by copy, admitted this

3d day of July, A. D. 1909.

STACY W. GIBBS,

Attorney for Defendants.

[Endorsed] : No. 13,909. In the Circuit Court of

the United States for the Ninth Circuit, Northern

District of California. Leather Grille and Drapery

Company vs. Louis B. Christopherson, et al. Cita-

tion. Filed July 3, 1909. Southard Hoffman, Clerk.

By J. A. Schaertzer, Deputy Clerk.

[Endorsed] : No. 1750. United States Circuit

Court of Appeals for the Ninth Circuit. Leather

Grille and Drapery Company, Appellant, vs. Louis B.

Christopherson and Oscar M. Walton, Individually,

and as Copartners.Under the Firm Name and Style

of Christopherson & Walton Co., Appellees. Tran-

script of Record. Upon Appeal from the United

States Circuit Court for the Northern District of

California.

Filed July 29, 1909.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

,
Deputy Clerk.
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t ^United states

Circuit Court of Bppcals

FOR THE NINTH CIRCUIT

Leather Grille and Drapery Com-
pany,

Complainant and Appellant,

vs.

liOnis B. Christopherson and Oscar
M. 'Walton, Individually and as

Copartners Under the Firm
Name and Style of Christopher-

son Sc "Walton Co.,

Defendants and Appellees.

APPELLANT'S BRIEf.

No. 1750.

STATEMENT OF FACTS.

This suit comes before this court on an appeal by

appellants (complainants below) from the final decree

made and entered on January 4, 1909, by the United

States Circuit Court for the Northern District of Cali-

fornia, dismissing complainant's bill of complaint.

On May 6th, 1901, defendant Christopherson, having

made a certain invention, filed an application for letters



patent in the United States thereon. In August, 1901,

he interested with him ^Ir. M. M. Gillespie, then of San

Francisco. On January 21st, 1902, letters patent No.

691,598, were granted and issued for said invention.

These letters patent were issued jointly to defendant

Christopherson and Mr. Gillespie.

The business of manufacturing leather draperies em-

bodying therein the patented invention was carried on

for some time by them.

Defendant Christopherson and 2\lr. Gillespie then or-

ganized and incorporated the complainant company and

the stock and good-will of the business theretofore car-

ried on by Christopherson and Gillespie was transferred

to the complainant company, together with said letters

patent and they were paid therefor in the ca])ital stock

of the company.

Subsequently defendant Christopherson left the em-

ploy of the company but he still retains his stock therein.

The defendants, Louis B. Christopherson and Oscar

]\J. \A'alton, individually and doing business as partners

under the firm name and style of Christopherson and

Walton Company, since March 8, 1902, have manu-

factured and sold and continue to manufacture and sell

devices for forming ornamental structures containing

and embodying the invention and construction set forth,

descril)ed and claimed in claims i, 3 and 7 of United

States letters patent No. 691,598, being the patent

sued on.
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SPECIFICATION OF ERRORS.

The following- are the errors relied upon by apnellant

:

1. Error of the court in holding and adjudging that

claim I of United States Letters Patent No. 691,598,

being the patent sued on, was not infringed by the de-

fendants or either of them.

2. Error of the court in holding and adjudging that

claim 3 of United States Letters Patent No. 691,598,

being the patent sued on, was not infringed by the de-

fendants or either of them.

3 Error of the court in holding and adjudging that

claim 7 of United States Letters Patent No. 691,598,

being the patent sued on, was not infringed by the de-

fendants or either of them.

4. Error of the court in dismissing the suit and ren-

dering a decree of the defendants.

ARGUMENT.

After January 21st, 1902, the date of issuance of let-

ters patent No. 691,598, jointly to defendant Christo-

pherson and Mr. Gillespie and during the time the busi-

ness of manufacturing leather draperies embodying the

patented invention was being carried on by them, the de-

fendant Christopherson and Mr. Gillespie organized and

incorporated the complainant company. The stock,

good-will of the business carried on by Christopherson

and Gillespie, together with the said letters patent, were

transferred to the complainant company in consideration

of a certain amount of the capital stock of the company.
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Subsequently defendant Christopherson left the em-

ploy of the company hut still retains his stock therein.

It follows that the defendants are estopped from de-

nying the validity of said letters patent or the novelty of

said invention.

Mellor v. Carroll, 141 Fed. 992;

Siemens-Halske Elec. Co. v. Duncan ^.Ifg". Co.,

142 Fed. 157.

**If the assignor of a patent, who is estopped to deny

its validity, enters into business with others, and all,

availing themselves of his knowledge of the patented

process or machine, enter upon a manufacture infring-

ing the patent, all are bound by his estoppel when sued

for infringement."

"The complainant is the assignee of Carroll and Car-

roll is therefore estopped to deny the validity of the pat-

ent. =*= * *"

"If the estopped assignor enters into business with

others vvho derive from him their knowledge of the pat-

ented process or machine, and, availing themselves of

his knowledge and assistance, enter upon a manufacture

infringing the patent which he has assigned, they are

bound by his estoppel."

Mellor V. Carroll, 141 Fed. 992, 994;

Continental \\ ire Fence Co. v. Pendergast, 126

Fed. 381

;

Daniel v. Miller, C. C. 81 Fed. 1000;

Time Telegraph Co. v. Ilimmer, C. C. K) Fed.

322;

Woodward \'. lUiston Lasting ?\lachine Co., 60

Fed. 2><^^;
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Marvel Co. v. Pearl, C. C. 114 Fed. Q46;

Nat'l Conduit Co. v. Connecticut Pipe Co., 73

Fed. 491

;

Force v. Sawyer-Boss Mfg. Co., 113 Fed. 1018;

Frank v. Bernard, 131 Fed. 26Q;

Matthews Gravity Carrier Co. v. Lister, 154 Fed.

490.

There is therefore no issue presented in this suit as

to the novelty of the invention thus produced by defend-

ant Christopherson or as to the validity of said letters

patent.

The invention consisted in slitting pieces of leather

and stretching the portions away from each other and

joining them together with unions or connections to

make up the desired form of ornamental structure.

As stated in the patent the invention was not a drap-

ery but a device for forming an ornamental structure,

such as a drapery, portieres, etc. The device was a piece

or collection of pieces of flexible material slitted and

opened up and joined together by unions or ball connec-

tions.

Generically it consisted in taking pieces of flexible ma-

terial, and having cut slits therein, stretching out the

slotted or separated material and connectinjy by unions

or ball connections portions thus separated so that the

separated material by reason of the connections is pro-

hibited from springing back into its original shape.

Tt is obvious that upon the number of slits and the re-

lations thereof to each other will depend the ornamental

structure eventually formed by the collection of units.
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The nndcrlvincr nrincinle, however, of defendant Chris-

topher«ion*s invention was the utilizing of unions to hold

the parts of the slitted material away from each other

and tlius form the ornamental design. AX'ithout the con-

nections the mere slitting of the material was not useful.

The underlying principle of the Christopherson inven-

tion was the use of the unions or connections to hold in

form the portions of material cut apart from each other.

After the slits are made the portions of material are

drawn away from each other and connected together bv

the unions. The patent uses the term "stretched."

The verb "stretch" is defined in the Century Dic-

tionary as meaning "to draw out, extend; expand;

spread;" that is. "to draw out or extend in any direction

by the application of force."

In utilizing the Christopherson invention a flat piece

of leather or other flexible material is taken and suitable

slits are made therein. The portions of leather lying at

the sides of the slits are then drawn away from each

other, so as to open out the body of leather. This is ac-

complished in the particular embodiment oi the inven-

tion fliown in the drawings of the patent by simply

drawing Uie parts out in a straight line, but the same

])rinciple is utilized if in drawing out the parts they are

twisted. In either case the pieces of material lying at

the sides of the slits thus made are spread out and ex-

tended or stretched away from each other and by this

means the form of the ornamentation is controlled and

established. \\ hether the sides drawn out and stretched

remain drawn out depends entirely upon the presence of
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the otlier element of the device, to wit : the unions or con-

nections.

It is obvious that various different relations of the

slits or cuts in the piece of leather can be made and that

the drawing out or stretching- or extending of the leath-

er portions away from each other at the slits and the

portions connected together by the ball unions will es-

tablish the particular ornamental form made from such

piece of leather.

One example of such embodiment of this Christo-

pherson invention owned by complainant would be to

cut a pair of slits from close to the center clear to the

opposite edges of the piece of leather and stretch or draw

back the ends until they met, then insert them into the

unions or connections. This would clearly be within the

scope of the original Christopherson invention. The

edges of material bordering on the cuts or slits thus

formed would clearly be drawn out away from the other

edges of the material bordering on the slits and this

would be by stretching the material in the same sense as

in the embodiment actually illustrated in the drawings

of the patent. In neither is there a stretching in the

sense in which, for example, a piece of rubber is stretched

when you take hold of one side with one hand and the

other side with the other hand and pull. In this the pull-

ing actually makes the rubber cover more space but the

rubber remains integral and no portions are spaced

apart, Vv'hile in the Christopherson invention the slits are

opened up by moving the material at one side of a cut or

slit away from the material at the other side thereof. It

is thus seen that in fact "stretching" in the patent means
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moving" the separated portions away from each other to

occupy new positions in the designs to be formed.

If then the example just referred to embodies this in-

vention of the Christopherson patent sued on, how can

it be said that if in addition you twist these ends, still

utilizing the principle of drawing the material at the

slits away from the material, to which but for the slit

it would be attached, and thus opening out the slits, does

not embody the same basic principle?

This patent is before the court without any question

in the case as to its validity, but before the court as

covering a broadly new in\-cntion. It would not be

eciuity to permit the defendant patentee to deny the nov-

elty of the invention wliich he has sold to the complain-

ant con:pany. If he can not deny that the invention was

totally lacking in merit; if he can not deny that the in-

vention is totally lacking in patentable novelty ; it is clear

upon principle that he can not deny that it is partially

lackinp:' in patentable novelty. \Mien he assigned the

patent to the complainant company he not only assigned

the patent but the invention as well, and he can not dis-

pute his own title. It therefore follows that complain-

ant's ol.jections to exhibits "A," "G," "H," and "I" must

be sustained and these exhibits not considered as a part

of the case.

As Cu'cuil Judge Gray says in

Alvin Mfg. Co. v. Scharling ( loo Fed. ^j):

"Evidence tending to prove that glass bottles and other

round c-r irregular shaped glass articles have been deco-

rated with silver or other metal, showing a brigin inner

surface next the glass, before the date of this patent, is
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evidence that attacks the vahdity by showing want oi

novelty. As I said before, such a defense is not open
to the defendant in this case."

In Siemens-Halske Elec. Co. v. Duncan Elec. Mfg.

Co. (142 Fed. 157), the Circuit Court of Appeals for the

Seventh Circuit says

:

"An assignment of a patent by the patentee estops

him, not only to deny the validity of the patent, but also

to invoke the prior art as a limitation of its claims as

made and allowed. In a suit against him for infringe-

ment by the assignee, extraneous evidence is inadmis-
sible, if there is no ambiguity or uncertainty in the lan-

guage of the claims ; and if there is uncertainty, outside

evidence is admissible only to make clear what the ap-
plicant meant to claim and the government to allow and
not for the purpose of showing-, even in the slightest de-

gree, that the applicant had no right to claim, and that

the government was improvident in allowing what was
in fact claimed and allowed."

"In the view we take of the case it is needless to cum-
ber these pages with the claims in suit and the specifica-

tions relating thereto, or with a description of the meters
alleged to be infringements, for there is no doubt that in

defendant's meters there is either identity with, or me-
chanical equivalency of, the complainant's inventor's

claims 'as he made them, the prior art being left entireh
out of view' (Standard Sewing Machine Co. v. Leslie,

118 Fed. 557, 561 ; 55 C C. A. 323) ; and that, on the

other hand, if the prior art is in the case, there is no in-

fringement of many, if not all, of the claims."

See also.

National Recording Safe Co. v. International

Safe Co., 158 Fed. 824.

The estoppel is one by deed and the patent in suit is the

contract between the complainant and defendant and it

must be judged by what it contains,—not by parol evi-
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dence introduced to construe it. There is no ambii^uity

or uncertainty in the language of the description or

claims.

It follows therefore in this case the defendants are not

in a position to contest the breadth of the invention cov-

ered by the complainant's patent and that the same must

be given the broad and liberal construction given to pio-

neer patents so as to give full force and effect to the

transfer made by the defendant to the complainant com-

l^any. And if the device which the defendants have

mnnul'acturcd and sold, without the authority of the

complainant company, does in fact contain the spirit of

the invention which defendant, Christopherson, sold to

the complainant company, it is immaterial whether the

devices manufactured by the defendants also contained

advantages over and improvements upon that invention,

for the defendant will not be permitted to appropriate

what has been sold by the defendant, Christopherson, to

the complainant company, and by simply improving

thereupon reappropriate to the defendants that which

the defendant has sold to the complainant.

Woodward v. Boston Lasting Machine Co., 60

Fed. 283.

It is not equity to permit the defendant to sell and as-

sign this invention to the complainant company and se-

cure the investment of money in the manufacture and

sale of the ornamental structures embodying the inven-

tion, and tiicn lo rc-ap[)ropriale to himself all 01 the in-

ventive idea expressed in the property thus sold and by

simply carrying forward the invention a little further,

by further developing it, manufacture and sell in com-



—13—

petition with complainant (and those whose money has

been invested in this invention and patent relying upon

defendant's act), the ornamental structures embodying

the improved form of the invention sold to complainant,

thus using the true inventive idea expressed in the orig-

inal invention.

In this case complainant does not maintain it has any

right to make or sell the improved form covered by

Christopherson's second patent, without the license of

the owner of such second patent, but does maintain that

inasmuch as such improved form does embody the real

gist of Christopherson's original invention, i. e., the slit-

ting of flexible material and drawing or pulling the ma-

terial out at the slits, or opening the material out at the

slits and connecting drawn out portions by unions or

ball connections, thereby establishing and fixing the or-

namental design, such utilization by defendants of what

defendant sold to complainant is inequitable and should

be enjoined.

Furthermore, in construing the scope of the patent

thus sold to complainant by defendant, a much broader

and more liberal construction must be given to the

claims of the patent than would be given against the

general public. In fact if the prior art would limit the

scope of the claims, were the suit against one of the

public, yet such prior art is not before the court in this

case and a broad application of the doctrine of equiva-

lency must be applied to the claims of the patent to se-

cure to complainant the inventive production and idea

expressed in the invention sold by defendant to com-

plainant. Thus construed it is clear that the com-
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plainant's patent as against these defendants, covers the

sHtting of flexible material and drawing out or apart

the material at the slits and uniting portions of the

drawn out material by unions so that by the use of a

series of pieces so slitted, drawn out and united by

imions an ornamental structure may be completed.

The second Christopherson patent, while it utilizes

this feature of slitting the material and opening up the

material at the slits by drawing the edges at the slits

away from each other and uniting the drawn awav por-

tions b}- unions, differs in that the drawn away portions

are not only drawn out or stretched in the meaning of

the first patent but are given a twist, thus giving an ad-

ditional ornamental effect, but complainant submits this

is only an addition to what has been sold complainant

and requires the use of all that Christopherson sold to

complainant and is in actual effect a reappropriation by

Christopherson of what he sold to complainant.

Referring now to the second Christopherson patent

and the ornamental structures which defendants ad-

mit they have made and sold and are making and selling

which are similar to Figs, i and 2 of said patent, it is

clear that these embody the combination of claim i of

the com])lainant's patent. Comparing these two it is

found that in defendants' structure, as shown in Figs.

I and 2 of said patent, that the same has,

1. A flexible strip, i

:

2. Slit longitudinally ( i. e.. in the direction of its ma-

jor axis) as at 3-4 and 5;

3. The sides of the material arc opened out

(stretched in the meaning of that term in Christopher-
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son's first patent and in the same sense) transversely

by reason of the pulHng away and twisting given to the

strips 6;

4. Unions 13 which connect the drawn out and twist-

ed ends of the strips 6. These unions 13 are clearly the

uniting means of the said first claim of complainant's

patent.

This analysis shows that this first claim, even without

a liberal construction, but construed strictly, is clearly

embodied in the structure illustrated in Fig. i of defend-

ant's patent, showing conclusively that defendants do

use what is claimed and what was the invention in

Christopherson's first invention and patent and of what

defendant has contracted complainant shall have the ex-

clusive monopoly, and there is merely a further carry-

ing forward and addition to it in the embodiment made

by defendants. Merely an improved form.

Comparing claim 3 of the first Christopherson patent

with the ornamental structure which defendants admit

that they have been manufacturing and selling, as the

same is shown in Figs, i and 2 of the second Christo-

pherson patent, it is clear that defendant's ornamental

structure contains a series of flexible strips and that

each of these strips has longitudinal slits. It is clear

that these strips have their sides stretched transversely,

that is to say, referring now to the second patent, when

a longitudinal slit, 3, 4, has been made the strip 6 there-

by formed is drawn away from the body portion 7 and

the sides of the strips 6 are necessarily moved trans-

versely. This drawing away and opening up the mate-
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rial and transverse movement is the transverse stretch-

ino' referred to.

As heretofore pointed out, the meaning of the term

stretched, as used in the first Christopherson patent,

does not mean stretched in the sense of elongated so that

a piece of material or metal occupies more space than it

did before, thus occupying the same space and additional

space, that is, the material itself spread out over more

area, but it means that it has been drawn out or away

from its original position and occupies a different posi-

tion. The limitation is that this should be transversely,

that is, crosswise of its length, and it is clear that the

strips 6 are drawn out, and twisted as well, transversely

of their length. The other element of claim 3 is the

imion or unions to which the sides of the strips are con-

nected and whereby a permanent form is given to the

completed structure. The unions in both structures hold

the drawn out material in the desired form. It can not

be denied or seriously contended that these unions in

the defendant's structure do not serve this exact purpose,

and even giving claim 3 a narrow construction, which is

contrary to the rule of law applicable to this case, it is

absolutely readable upon the defendant's device. If it

be given a broad and liberal construction, as was given

the patent assigned bv the defendant to the complainant

in Sien^ens-Halske Elec. Co. v. Duncan Elec. Mfg. Co.

{supra), there is absolutely no question but the device is

infringed. In fact no room for argument. Construed

in the spirit of the rule the claim comprehensively covers

what is shown in both patents.

The seventh claim of the comi)lainant's patent is
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clearly readable upon the defendant's structure. In fact

in many respects this seventh claim is the broadest claim

in terms of any of the claims of complainant's patent and

refers apparently to the completed ornamental structure

comprising more than one flexible strip. The claim calls

for "flexible strips" and necessarily uses the term lines

of slits in connection with the use of the plural in con-

nection with flexible "strips," so that the claim is not

limited to each of the flexible strips having more than

one line of slits, as the claim calls for more than one flex-

ible strip joined together by unions. But, however this

may be, the ornamental structure used by defendants has

lines of slits and is composed of more than one flexible

strip, to-wit, each of the several devices or flexible strips

which is connected by unions is a flexible strip and each

of these flexible strips has more than one line of slits

3-4 and 5 forming the four strips 6. These strips 6 are

expanded transversely of their length. To expand

means to "unfold" or "spread out." This is the defini-

tion given by the Century Dictionary and it is clear that

the strips 6 of defendant's device are "unfolded" and

drawn out or spread out by being drawn away from the

body portion 7 from which they are cut.

It is equally clear that in the defendant's structure the

unions or connections called for by this claim are present

and that these unions are connected with the sides of the

strips 6 and that by this connection of the sides of the

strips 6 of the various flexible pieces the ornamental

structure is made up, shaped and determined.

In making up a drapery, portiere, or grille, either 01

the exact style shown in the drawing of complainant's
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patent, or in the exact style shown in the drawings of

the defendant's second patent, it is necessary to utilize

more than one piece of leather and each of these pieces

of leather or flexible strips are connected together in the

same manner by unions or connections which do not

vary in the different structures.

Complainant submits that the spirit of the first Chris-

topherson invention is entirely and wholly present in the

devices manufactured by defendant, simply with a car-

rying forward of the patented ideas and constructions,

that is, by the addition of the twisting, and that a fair in-

terpretation of claims i, 3 and 7 brings defendant's dra-

peries ^^ithin the monoply which defendant sold to com-

plainant and which defendant covenanted should be

quietly enjoyed by the complainant company.

The complainant's rights having been infringed and

the infringement being a continuing one which require

a writ of prohibition to stop, the decree should be for

tlie relief prayed by complainant.

Frederick S. Lyon,

Solicitor for Appellant.
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Almost the whole brief for appellant is devoted

to invoking an estoppel against appellees, notwith-

standing that point was decided in favor of appellant

by the court below.

An elaborate petition for a rehearing filed by the

appellant in the court below, citing all the authorities
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cited here, was carefully considered by the court, and

the following opinion denying i^^ same rendered:

"Complainant has filed a petition for rehearing,
but upcjn an examination of the same, together with
the brief in suj^port thereof, there appears to be no
substantial reasons for receding from the conclusions
heretofore reached.

Niunerous citations were made of cases holding
that an assignor of a patent is estopped to deny its

validity, but in the original opinion filed herein, re-

ferring to certain exhibits it is said

:

'Defendants are estopped from denying the valid-

ity of comj^lainant's patent, and the exhibits are not
material to the interpretation thereof.'

Apart from the technical assignments set forth in

the petition for rehearing, the gist of complainant's
argument is, that one of the defendants having as-

signed to it one of the patents which is now alleged

to have been infringed, by the defendants, the com-
plainant's patent should receive 'a broad and liberal

construction.

'

The contention is, I think, without merit, and is

not supported by the authorities referred to, more-
over it had full consideration upon the original

hearing.

Complainant relies upon Siemans-Halske Elect.

Co. V. Duncan Elec. Co., 142 Fed. 157. The rule

there stated to be that 'an assignment by the i^atent

by the patentee estops him not only to deny the
validity of the patent, but also to invoke the prior
art as a limitation of its claims as made and fol-

lowed. ' This is a clear and comprehensive statement
of the rule, which was full}^ recognized in the original

opinion herein.

The defendant by assignment took all that the

defendant assignor had. He (the defendant) is not
at liberty to question the validity of the patent, nor
can he ])e heard to say that its breadth should be
limited by reason of the prior art.



The patent is to be fairly interpreted and reason-

ably construed. It is to receive neither a liberal nor
a narrow construction. The defendant is estopped
from denying what it fairly imports upon its face.

In that view I was unable to conclude, and I am now
unable to conclude, that any infringement by the

defendants has been shown. The petition for re-

hearing therefore will be denied.

Frank S. Dietrich, J."

We think that the court below went as far as it

safely could to sustain complainant's position on

estoppel; however it refused to allow appellees to

show the state of the prior art (Record, page 27,

Opinion) and why appellant still complains of this

ruling in his favor is perplexing.

The rule on estoppel as held by the Sixth Circuit,

Court of Appeals, is not so strict; in Noonan v.

Chester Park Athletic Club, 89 Fed., p. 80, Judge

Lurton says:

''But this estoppel for manifest reasons does not

prevent him from denying infringement. To deter-

mine such an issue it is admissible to show the state

of the art involved, that the court may know what
the thing was which was assigned, and thus deter-

mine the primary or secondary character of the

patent assigned, and will apply to the patent, the

same rule of construction, with this limitation, as

between the patentee and a stranger."

See also,

Grier v. Wilt, 120 U. S. 412.

WAS THE PATENT IN SUIT INFRINGED
BY DEFENDANTS?

The answer of defendants to the bill of complaint

denies infringement, and sets up the right to manu-
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factiire and sell the device complained of under

Letters Patent of the United States, No. 766,595,

granted to one of the defendants and shown on the

Record at page 70, et seq.

The patent alleged to be infringed is shown in the

Record at page 12, et seq., and by iDennission of the

court the appellees desire to minutely examine the

claims of the last named patent.

Claims 2, 4, 5 and 6 may at once be dismissed,

since they contain limitations obviously not found

in defendants' device.

All the remaining three claims, Nos. 1, 3 and 7,

are distinguished from defendants' device by the

limitation, expressed in different langiiage in the

several claims, that the pieces or "strips" are joined

to each other by unions attached to the sides of the

strips. It is seen at a glance, on examining com-

plainant's device, that it is absolutely essential to

its operativeness that the pieces should he so attached.

This limitation is, in claim 1, expressed as follows

:

"means independent of said strips for uniting the

transverse sides formed by the slits." In claim 3

it is expressed thus: "unions or connections to which

the sides of the strips are secured to insure a per-

manent form of the complete structure." In claim

7 as follows: "unions or connections by wliich the

sides of said strips are connected and the forms or

ornamentation shaped and determined."

In other words, the shape is determined, or the
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permanent form is secured, by the fact that the di-

rection of the tension on the unit piece of leather is

across from one side to the other, since it is the sides

of the strips that are connected by the unions, so that

the tension lies across the slits and tends to open said

slits.

Precisely the contrary is the case with defendants'

structure. In their device, it is the corners of the

piece that are connected by the unions, and there is

no tension across any slit or cut. Even the loose tag

ends, which are fastened by the balls ©f or unions

with the main corners, are taken from the other

corners.

In each of these claims the word "sides" is used

to denote the part to which the union is connected.

Unless the word "sides" be given an interpretation

wide enough to include "corners," these being the

parts by which defendants' devices 'are connected,

the claims are certainly not infringed. Such an in-

terpretation would in any case be wholly unwar-

ranted by the ordinary use of language. It could

certainly only be permitted if it were clearly im-

material to the principle of operation of complain-

ant's device whether "sides" or "corners" were con-

nected. But the contrary is the fact. It is clearly

material to the operativeness of said device that the

sides be connected and not the corners. Hence, both

in language and in spirit, defendants' structure does

not meet the terms of these claims in this respect.

Claims 1 and 3 include as a further limitation that
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the sides of the strip are stretched transversely, the

language used being, in claim 1, "having the sides

stretched transversely of the strip," and, in claim 3,

"said strips having their sides stretched transverse-

ly." In defendants' structure there is no stretching.

A loose tag end is taken up from one corner and bent

back and transferred to the adjacent corner and

there secured. The strain is entirely torsional ; there

is no tensile strain whatever.

This difference is very material. In complain-

ant's device the slit, being a closed one, could not

possibly be opened by torsion. It is specificallj^

claimed in claims 1 and 3 as being opened by tension.

Those claims therefore cannot rightly be broadened

to include a cut, opened by torsion only.

Claim 7 does not, like claims 1 and 3, have the

limitation of the sides of the strips being stretched,

but like those claims it has a second limitation not

found in defendants' structure. The device is, in

claim 7, claimed as "Flexible strips having lines of

slits, etc."

What is meant by a "line of slits"? The meaning

that would naturally be given to this phrase is that

the slits should lie in a straight line, and by referring

to the drawing of the patent sued on, it is seen that

such is the construction of the de\ice of said patent.

But what is the broadest meaning that can be

given to the phrase "lines of slits"? It is evident

that it cannot be given such a meaning as would

include a crooked, or irregular, line of slits, for this
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would be no meaning at all. If slits were made in

a piece of material indiscriminately, irregularly, in

any direction, and in any position, still a crooked or

irregular line could be drawn tbrough them. There-

fore a ''line of slits" means either a ''straight line

of slits" or, if any broader meaning can be given to

it, ''slits so arranged that one of the known regular

lines, a straight line, a circle, or some other regular

curve, can be drawn along the series of slits." In

other words, the series of slits must follow the same

general or regular path, either straight or curved.

If this path were circular, the slits would have to

be circular and lie in the circumference of a circle,

and so for any other cui-ve. This appears to be the

very broadest meaning that can be given to the

phrase "line of slits."

Defendants' device has no such line of slits. The

inner slits, which terminate in the pear-shaped aper-

tures, are straight, not in line with any other, but

make an angle with each other of about 30 degrees.

The outer slits are also straight, and make an angle

of about 90 degrees with each other. Thus nowhere

can one find in defendants' device "lines of slits,"

giving the phrase the broadest interpretation that

has any real meaning.

This phrase is not carelessly used in the patent

for "groups of slits," or "series of slits," or "plur-

alities of slits," for it is by reason of the slits being

in straight lines that the device can perform its func-

tion perfectly. This limitation of claim 7, theie-
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fore, cannot be neglected, and since defendants'

structure does not have this feature, it docs not in-

fringe a claim so limited.

Therefore, in each of the three claims 1, 3 and 7,

defendants' device avoids infringement ' by the ab-

sence of two features.

THE TWO PATENTED DEVICES BROADLY
COMPARED.

Comparing broadly the two devices, it will be seen

that there is an essential difference in the mode of

construction. In complainant's device it is abso-

lutely necessary that the sides of the leather should

be stretched out under tension and united when so

stretched. If the sides of his device are detached

from the adjacent devices which connect them to the

other devices, then the said sides collapse immedi-

ately. In defendants' device there is no such tension.

There is a mere folding or torsion. Complainant

gives an erroneous definition of the word "stretch."

He strives to make it sjnQonymous with the word

**expand" or with the word "unfold." There is a

great difference.

If I open a book, I expand or unfold it; but I do

not stretch it. To stretch means to cause to occuj^y

a larger length of the space against a tensile strain.

To expand may mean the same thing, but it may

also mean to cause to occupy a larger length or

space, but not against a tensile strain. The book or

fan occupies a larger space, but not against a tensile

strain. It is therefore expanded, but not stretched.
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Now this use of the word ''stretched" in com-

plainant's claims 1 to 3 goes to the whole gist of the

matter, as his device can only exist by stretching.

It is the fact that adjacent devices are held together

by miions and pull against one another throughout

the entire series of units, which maintains the sides

of the strips stretched. Just the opposite is the case

with defendants' device, in which each unit is com-

plete in itself and will retain its shape perfectly

without being connected to the adjacent units, and

the reason for this is that the sides of the unit do not

have to be stretched to maintain them in the proper

position.

In regard to claim 7 complainant attempts to

cover defendants' device by this claim by charac-

terizing the parts "6" of defendants' device being

the " 6 " of the claim. Now the £laim calls for flexible

strips having lines of slits, the meaning of which is

very clear and proper when applied to complain-

ant's device. Complainant says that each strip "6"

of defendants' device has lines of slits 3, 4 and 5.

Now we submit that this is an utterly erroneous and

unwarranted use of language. If we say that a piece

of material has a line of slits, it is at once understood

that the slits are in the material, and that is the only

proper meaning of the term. It certainly is not

proper to say that, for instance, the middle finger

of the hand has "a line of slits" because it is separ-

ated from the adjacent finger. That is precisely

analogous to what complainant is doing in regard

to claim 7. Now in this claim, complainant does not
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use the word ''stretched," but the words "expanded

transversely." But in addition to the limitation

"lines of slits," which defendant does not have he

uses another limitation which is of the essence of

the invention, namely, "unions by which the sides

of said strips are connected, or the forms or orna-

mentation shaped or determined." Now that limita-

tion goes to the very essence of the invention, unless

the sides of the strips are connected by such unions,

they collapse and have no form or ornamentation.

In other words, it is absolutely essential to complain-

ant's device that the sides of the strips should be

connected with the adjacent strips by the unions,

otherwise they would not determine their form and

ornamentation.

Such is not the case with defendants' device in

which each unit maintains its form entirely inde-

pendently of the other units.

POINTS OF DIFFERENCE IN THE TWO
DEVICES.

Complainant's Device Defendants' Device

Is a strip. Is a square piece.

Has slits or ^aclosed Has no slits, or closed

cuts. cuts, but onh^ cuts open
at one end.

Slits are in a line. Cuts are not in line.

Is produced by an out- Is produced by turning
ward side pull on sides of back tag ends at corners,

slits.
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In front view only the

edges of strips appear.

Is fastened at the sides.

The front view shows
almost entire faces of the
leather, and the edges
scarcely at all.

Is fastened at the cor-

ners.

The strains are on op- The strains are be-

posite sides of an open tween diagonally oppos-
loop. ite corners with solid

leather between.

By reason of these

strains the grill sags more
by its own weight, pro-
ducing deformation of

the loops.

There is no tendency
to sag or deform, the
strains are resisted by
solid leather.

The appellees respectfully represent that the ap-

peal ought to be dismissed.

Stacy W. Gibbs,

Solicitor for Appellees.
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Names and Addresses of Attorneys.

ROBERT T. DEVLIN, United States Attorney, and

GEORGE T. CLARK, Assistant United States

Attorney, Solicitors for Complainant,

Room 315 United States Post-Office and

Court House Building, San Francisco,

California.

A. E. BOLTON, Solicitor for Defendants Walker

and HoA^ey,

Monadnock Building, San Francisco, Cali-

fornia.

N. E. CONKLIN, Solicitor for Defendant Mollie E.

Conklin and Mrs. M. G. Reddy,

2231 Vine St., Berkeley, CaUfornia.

CAMPBELL, METSON, DREW, OATMAN & Mc-

KENZIE, Solicitors for Defendants Sybil J.

Coleman, Personally and as Administratrix of

the Estate of Emily M. Reddy, Deceased, W. H.

Metson, as Administrator with the Will An-

nexed of the Estate of Patrick Reddy, Deceased,

and John Reddy,

Balboa Building, San Francisco, California.

In the Circuit Court of Appeals of the United States^

Ninth Circuit, Northern District of California.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

MOLLIE CONKLIN et al..

Defendants.
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Stipulation [Under Rule 23].

It is stipulated in the above-entitled case that only

the following portions of the records and files in said

ease need be printed in the transcript to be used on

the appeal of the complainant taken from the order

sustaining the demurrer and dismissing the bill in

said case:

Amended Bill of Complaint and Exhibits;

Demurrer of Walker & Hovey to Amended Bill of

Complaint

;

Order Sustaining Demurrer last named;

Enrollment

;

Decree of Court;

Certificate of Enrollment;

Opinion of Court

;

Petition for Appeal

;

Assignment of Errors;

Order Allowing Appeal;

Clerk's Certificate to Eecord on Appeal and Citation.

ROBT. T. DEVLIIS,

Solicitor for ComjDlainant.

A. E. BOLTON,
Solicitor for Walker & Hovey.

[Endorsed] : No. 1751. In the Circuit Court of

Appeals of the United States for the N. Dist. of

Calif., 9th Circuit. United States vs. ^lollie Conklin

et al. Stipulation under Rule 23. Filed Aug. 13,

1909. F. D. Monckton, Clerk. Robt. T. Devlin, U.

S. Atty., 317 P. O. Bldg., S. F.
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In the Circuit Gourt of the United States, Ninth Cir-

cuit, Northern District of California.

UNITED STATES OF AMERICA,
Complainant,

vs.

MOLLIE CONKLIN, W.H. METSON, as Adminis-

trator with the Will Annexed of the Estate

of PATRICK REDDY, Deceased, SYBIL
COLEMAN, Personally and as Administra-

trix of the Estate of Emily M. Reddy, De-

ceased, B. B. JACKSON, Personally and as

Executor of the Last Will and Testament of

Carolyn S. Reddy, Deceased, MRS. M. G.

REDDY, JOHN REDDY and KATHER-
INE MAHAR (nee Reddy), C. L. HOVEY
and THOMAS B. WALKER,

Defendants.

Amended Bill of Complaint.

To the Judges of the Circuit Court of the United

States, Ninth Circuit, in and for the Northern

District of California

:

G. W. Wickersham, the attorney general of the

United States of America, on behalf of the United

States of America, plaintiff herein, brings this

amended bill in equity against Mollie Conklin, W. H.

Metson, as administrator with the will annexed of

the estate of Patrick Reddy, deceased ; Sybil J. Cole-

man, personally and as administratrix of the estate

of Emily M. Reddy, deceased; B. B. Jackson, per-

sonally and as executor of the last will and testament
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of Carolyn S. Reddy, deceased; Mrs. ]\L G. Reddy,

John Reddy and Katherine Mahar (nee Reddy), C.

L. Hovey and Thomas B. Walker, and complains and

says

:

I.

That on August 1st, 1900, the defendant Mollie

Conklin was the owner of an undivided one-half of

the following described lands: the south one-half of

the northeast one-quarter and the east one-half of

the southeast one-quarter of section 22 and the north-

east one-quarter of the northeast one-quarter of sec-

tion 27 in township 17 south, range 34 east, M. D.

B. & M. of the Independence Land District, State of

California.

II.

That at said time said Mollie Conklin was the

owner also of an undivided one-half of about 8,800

acres of land, which together with the lands described

in paragraph I hereof were and are known as the

"Monache Lands" in Tulare and Inyo Counties, Cali-

fornia. All of said lands were and are located within

what is known as the Sierra Forest Reserve in Cali-

fornia. That said MoUie Conklin had succeeded to

said interest in said tract of land by devise from

the estate of A. R. Conklin, deceased. That prior

and up to the time of his death A. R. Conklin was

the owner of an undivided one-half of said lands.

IIL
That on August 1st, 1900, one Emily M. Reddy

and one Edward A. Reddy were the owners of an un-

divided one-quarter each of the lands described in

paragraph I hereof and of the lands described in
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paragraph II hereof, subject, however, to the ad-

ministration under the laws of the State of Califor-

nia of the estate of one Patrick Reddy, deceased;

that Patrick Reddy died testate in and a resident

of the City and County of San Francisco, State of

California, on June 26th, 1900, and that at the time

of his death he was the owner of an undivided one-

half of the said lands; that after his death, by its

order duly given and made prior to said August 1st,

1900, the Superior Court of the State of California

in and for the City and County of San Francisco,

admitted the vAW of the said Patrick Reddy, deceased

to probate, and appointed the said Emily M. Reddy,

the executrix, and the said Edward A. Reddy, the

executor of the said will; that thereafter and prior

to August 1st, 1900, said executrix^ and executor duly

and regularly qualified as such; that from the time

of her qualification as such executrix until May 8th,

1904, Emily M. Reddy was the duly appointed, quali-

fied and acting executrix of the last will and testa-

ment of the said Patrick Reddy, deceased ; and from

the time of his said qualification as such executor

until April 21st, 1901, the said Edward A. Reddy was

the duly appointed, qualified and acting executor of

the last will and testament of Patrick Reddy, de-

ceased; that under and by the terms of the last will

and testament of said deceased, the said Emily M.

Reddy and the said Edward A. Reddy were devised

each an undivided one-quarter of the said tracts of

land hereinbefore described ; that the administration

of the estate of Patrick Reddy, deceased, and of the

said lands as part of his estate, has never been
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brought to a close, and the undivided one half of the

said lands remain in the said estate and are subject

to the administration thereof ; that except as herein-

after shown Mollie Conklin, Emily M. Eeddj^ and

Edward A. Reddy remained the owners of the said

lands, from and after August 1st, 1900, subject, how-

ever, to the said administration of the estate of Pat-

rick Reddy, deceased.

IV.

That in the month of August, 1900, the exact date

not being more ^particularly known to the phaintiff,

and while said Mollie Conklin and the said Emily

M. Reddy and the said Edward A. Reddy were the

owners of the lands herein described, they, the said

Mollie Conklin and Emily M. Reddy, made and en-

tered into an oral agreement with one John A. Ben-

son, at the City and County of San Francisco under

the terms of which it was agreed that he, the said

John A. Benson, would buy all the lands hereinbe-

fore described from the said Mollie Conklin and

Emily M. Reddy at the rate of three dollars and

eighty cents an acre ; that he, the said John A. Ben-

son, would consummate said purchase and make com-

plete payment for the said lands within ninety days,

and that at said time it was further mutually agreed,

that to effectuate the said sale, the said Mollie Conk-

lin and the said Emily M. Reddy would execute and

place in escrow their deeds for the said lands to the

said John A. Benson, and that said deeds would be

held in escrow until the lands described in said deeds

were paid for at said agreed rate; that at said time
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ill-

it was further understood and agreed that the said

deeds would be released and finally delivered to the

said John A. Benson only upon the making of said

pajTuents of said price of three dollars and eighty

cents an acre to the said Mollie Conklin and the said

Emily M. Eeddy; that it was further understood and

agreed at said time that the said lands might be pur-

chased in parcels within said ninety days, but that

within said time the whole thereof should be pur-

chased in accordance with said agreements and that

separate deeds for different parcels should be so ex-

ecuted and placed in escrow^ although the specific

parcels were not mentioned, but that the said deeds

should not be released and finally delivered to the

said John A. Benson, until the payment for the said

lands was in fact made and the -said price of three

dollars and eighty cents per acre paid by the said

John A. Benson to the said Mollie Conklin and the

said Emily M. Eeddy; that at the same time it was

understood and agreed that the terms and condi-

tions of the said agreement hereinbefore alleged

should apply not only to the lands described in para-

graph I hereof, but also to said large tracts of land

hereinbefore referred to and known and referred

to by the parties to said agreement as the ''Monache

Lands" situate in Tulare and Inj^o Counties, Califor-

nia, amounting in all to about nine thousand five hun-

dred acres ; that it was further understood and agreed

at said time and as a part of said agreement that

the said J. C. Campbell and the law firm with which

he was connected, as hereafter alleged, would see that

said deeds so to be placed in escrow would be pre-
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pared and sent to the said Mollie Conklin and Emily

M. Eeddy for execution, and that the said J. C. Camp-
bell and the said law firm would act for said Mollie

Conklin and the said Emily M. Reddy in preparing

the deeds to be executed in pursuance of said agree-

ment, in directing the execution thereof to said John

A. Benson and the delivery thereof in escrow in pur-

suance of said agreement. That there was no un-

derstanding or agreement between the said John A.

Benson and the said Mollie Conklin and the said

Emily M. Reddy relative to any disposition of said

lands than that alleged in this amended bill of com-

plaint, and that said Emily M. Reddy and the said

Mollie Conklin never at any time agreed to execute

and deliver to or for the said John A. Benson any

deed or instrument other than deeds to be placed

in escrow in j^ursuance of said agreement to be fin-

ally delivered solely on condition said price was paid

;

and that the said John A. Benson would procure any

abstract needed in the sale of said lands at his own

expense, and that the vendors would be put to no

trouble or expense on account of the title. There

never was any other agreement that that alleged in

this amended bill of complaint between said Mollie

Conklin and said Emily M. Reddy, and John A. Ben-

son for the disposition of said lands or of any part

thereof, and that this fact was at all times known

to the said John A. Benson.

V.

That prior to the death of the said Patrick Reddy,

he, the said Patrick Reddy and the said law firm

of Reddy, Campbell and Metson, were the attorneys
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for one A. R. Conklin ; that Mollie Conklin, defend-

ant herein, is the surviving wife of the said A. R.

Conklin ; that the relationship of attorney and client

between her husband and the said Patrick Reddy

and the said firai of Reddy, Campbell and Metson,

was at all times known to the said Mollie Conklin,

defendant herein; that the said A. R. Conklin died

about three years prior to August 1st, 1900; and

upon the death of the said A. R. Conklin, the said

Mollie Conklin became the executrix of the last will

and testament of the said A. R. Conklin, deceased,

and that the said Patrick Reddy and the said law

firm of Reddy, Campbell and Metson at all times

acted as the attorney for the said Mollie Conklin, as

such executrix in the settlement of the estate of the

said A. R. Conklin, and in procuring the distribu-

tion to the said Mollie Conklin from the said estate

of A. R. Conklin, deceased, of the undivided one-

half interest in and to the tracts of land hereinbefore

described. That on the settlement of the said estate

of A. R. Conklin, deceased, and in serving as the

executrix of the last will and testament of the said

A. R. Conklin, deceased, and prior to August 1st,

1900, the said Mollie Conklin frequently counselled

with the members of the said law firm of Reddy,

Campbell and Metson, in regard to the affairs of said

estate and in regard to the lands so distributed to

her, and in all of said matters had relied upon the

advice of the members of the said law firm. That

during their lifetime the said Patrick Reddy and the

said A. R. Conklin were the owners in common of

the whole of the said "Monache Lands."
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VI.

That the said Emily M. E^ddy was the surviving

wife of the said Patrick Reddy, deceased, and that

the said Edward A. Reddy was a brother of the said

Patrick Reddy, deceased; that Patrick Reddy died

on June 26th, 1900, and that the law firm of Camp-

bell, Metson and Campbell, a law finii composed of

the said J. C. Campbell, and the said W. H. Metson,

and one R. W. Campbell, succeeded to and continued

the business of the said law firm of Reddy, Campl)ell

and Metson, and that at all times since said June

26th, 1900, the said law firm of Campbell, Metson

and Campbell, has continued in the practice of the

law as such firm at San Francisco, California ; that

the said law firm of Campbell, Metson and Camp-

bell was until her death, the attorneys for the said

Emily M. Reddy, as the executrix of the last will

and testament of Patrick Reddy, deceased ; that this

fact was at all times known to the said Mollie Conk-

lin. That said law firm of Campbell, Metson and

Campbell, was, until the death of Edward A. Reddy,

the attorneys for the said Edward A. Reddy as execu-

tor of the last will and testament of Patrick Reddy,

deceased. That the said law firm of Campbell, Met-

son and Campbell at all times had charge of the

legal affairs of the estate of Patrick Reddy, deceased,

and attended to all legal business in connection with

the administration of the estate of the said Patrick

Reddy, deceased; that said facts were at all times

known to the said Mollie Conklin.

VII.

That the said agreement hereinbefore mentioned
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was made iu the offices of the said law firm of Camp-

bell, Metson and Campbell, in San Francisco, Cali-

fornia, and that at the time of the making of the

said agreement the said John A. Benson and the

said Emily M. Eeddy and the said Mollie Conklin

and the said J. C. Campbell were present; that at

the time of the execution of said agreement, the said

estate of Patrick Eeddy, deceased, w^as yet in ad-

ministration, and that the said J. C. Campbell at

said meeting as an attorne}^ represented the legal

interests of the estate of Patrick Eeddy, deceased,

and appeared as the attorney for the said Emily

M. Eeddy as the executrix of the last will and testa-

ment of Patrick Eeddy, deceased ; that it was under-

stood by all of the parties to said agreement and

by the said J. C. Campbell at the time of the mak-

ing of said agreement that the said Mollie Conklin

and the said Emily M. Eeddy would act together

in the sale of said lands described in paragraph I

hereof, as well as in the sale of all of said "Monache

Lands," and that but the one firm of attorneys, to

wit, the firm of Campbell, Metson and Campbell

would act for them in said matter; that at the time

of the making of said agreement the said J. C. Camp-

bell acted and it was understood by the parties to

said agreement that the said J. C. Campbell, and

the said law firm of Campbell, Metson and Campbell

would continue to act as the attorneys for the par-

ties to said agreement in preparing and in directing

the execution and delivery of the deeds necessary

to the carrying out of the said agreement, and in

advising the said Mollie Conklin and the said Emily
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M. Reddy at all times in canying out said agreement

on their part, and that it was further understood by

all the parties to said agreement that said MoUie

Conklin and the said Emily M. Reddy would rely

solely upon said assistance and advice of said attor-

neys in carrying out said agreement; and that at

the time of the making of said agreement it was un-

derstood by all the parties thereto that the said firm

of attorneys did consent so to act for all of the par-

ties to said agreement, and said agreement was en-

tered into by the said parties upon said understand-

ing, and upon the understanding that whatever deeds

were prepared by the said John A. Benson and pre-

sented to the said Mollie Conklin, and the said Emily

M. Reddy for execution, in pursuance of said agree-

ment, would be in fact prepared by the said J. C.

Campbell or the said firm of attorneys, and that the

same would be so prepared strictly and solely in ac-

cordance with the terais of the said oral agreement

;

and that at the said time of the making of the said

agreement the said firm of attorneys agreed so to act

for the parties to said agreement. That said J. C.

Campbell and the said law firm of Campbell, Metson

and Campbell were never authorized, nor directed,

nor employed by the said Mollie Conklin and the

said Emily M. Reddy to do or to perfonn any other

act or thing relative to the disposition of the said

lands, than as hereinbefore alleged; that said J. C.

Campbell, and the said law firai were never author-

ized, nor was any other person ever authorized to

do or to perform any act or thing for the said Mollie
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Conklin and the said Emily M. Reddy relative to the

disposition of the said lands other than to advise the

said Mollie Conklin and the said Emily M. Reddy, as

to what they should do to carry out their said agree-

ment and to prepare the deeds necessary to carry out

said agreement.

VIII.

That by reason of the facts hereinbefore alleged

in paragraphs V, VI and VII hereof, all of whidi

facts were known to the said Emily M. Reddy, she,

the said Emily M. Reddy, at all times reposed, and

in the making of the said agreement, she, the said

Emily M. Reddy, did repose great confidence and

trust in the members of the said firm of CampbelL

Metson and Campbell ; that at the said time, she the

said Emily M. Reddy, was far advanced in years

and her mental faculties had beceme and were greatly

impaired by reason of old age, and that it was under-

stood by the parties to said agreement that she. the

said Emily M. Reddy, relied and acted solely up(ni

and would rely and act solely upon the advice and

direction of her said attorneys in the executir^n

thereof. That by reason of the facts hereinbefore

set forth in paragraphs V, VI and VII hereof, the

said Mollie Conklin at all times reposed, and she,

the said Mollie Conklin, in the making of the said

agreement did in fact repose great trust and confi-

dence in the members of the said law firm of Camp-

bell, Metson and Campbell; that at the time of the

making of the said agreement, she, the said Mollie

Conklin, was far advanced in years and her mental

faculties had become impaired by reason of old age,
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and that it was understood b}" the parties to the said

agreement that she, the said Mollie Conklin, relied

and acted solely and would rely and act solely upon

the advice and direction of her said attorneys in the

execution thereof. That the said John A. Benson at

all times knew^ the said facts in this paragraph here-

inbefore alleged.

IX.

That subsequent to the making of the said oral

agieement, as hereinbefore alleged, the said John A.

Benson procured to be forwarded to the said Mollie

Conklin and the said Emily M. Reddy, a large number

of written instruments, the exact number being to

the plaintiff unknown; that the name of the person

bringing the said written instruments to the said

Mollie Conklin and the said Emily M. Reddy is to

the plaintiff unknown; that the said person acting

under the direction of said John A. Benson repre-

sented to the said Mollie Conklin and the said Emily

M. Reddy at the time of bringing the said written

instruments to them, that he had brought the same

from the law office of Cam])bell, Metson and Camp-

bell, and that they were the deeds which were to be

executed by the said Mollie Conklin and the said

Emily M. Reddy in pursuance of the agreement so

made in the month of August, 1900, as hereinbefore

alleged, that the said deeds had been prepared for

their signatures by said firm of attorneys, and that

they should sign the same and return the same to him,

the person bringing the same for return to said at-

torney.
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X.

That neither the said Mollie Conklin nor the said

Emily M. Eeddy was versed in legal affairs; that

neither of them understood the nature or legal effect

of their signing and returning the said documents;

that said Mollie Conklin and said Emily M. Eeddy
were at said time both advanced in 3^ears, and their

mental faculties were impaired and weakened by

reason of old age ; that said Mollie Conklin and said

Emily M. Eeddy did not read said written instru-

ments and made no examination of the same for the

purpose of ascertaining their character, effect or

contents ; that they believed they had a right to rely

solely upon the care of their attorneys in preparing

the said written instruments, because of their said

agreement to the effect that said J. C. Campbell and

the said firm would prepare the written instruments

necessary to carry out said agre*ement, and because

of the trust and confidence reposed by them in said

firm of attorneys; that said John A. Benson knew

and the said party acting for the said John A.

Benson knew of the said belief, understanding and

confidence on the part of the said Mollie Conklin

and the said Emily M. Eeddy at said time, and that

the snid person so acting for said John A. Benson

at sai ! time did represent and pretend, as aforesaid,

that tl;e wj itten instruments so presented to the said

Mollie Conldin and the said Emily M. Eeddy were

piepa. ed by the said firm of attorneys in accordance

with ^lA to carry out the said agreement; that said

persf :r so ])iesenting the said written instruments for

execution represented and pretended that he was the

agent U r the said firm of attorneys.
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That said representations were false and were

known bv the said party so making the same and

the said John A. Benson to be false. That the same

were made for the purpose of taking advantage

of the said Mollie Conklin and the said Emily M.

Reddy and the confidence and trust reposed by them

in their said attorneys, and in order to cause to be

violated the tenns of their said agreement, and in

order to procure from them, the said Mollie Conklin

and the said Emily M. Reddy, their said lands, other

than in accordance with their said agreement, and

contrary to their wall, wish and consent, and in order

to have the said Mollie Conklin and the said Emily

M. Reddy to sign and return the said written instru-

ments in accordance with said alleged instructions,

without reading and without making examination

thereof.

XI.

That as a result of the false representations afore-

said, the said Mollie Conklin and the said Emily M.

Reddy, without reading or examining the said written

instruments, signed the same and returned the same

to the person who had brought them as aforesaid;

that said person acting for the said John A. Benson

forthwith departed with the said written instruments,

and, without the knowledge of the said Mollie Conklin

and the said Emily M. Reddy, and wholly contrary

to their will, wish, consent or agreement, did un-

conditionally deliver and surrender the said written

instruments to the said John A. Benson, and to his

control, who thereupon received the same, and at

all times thereafter, together with his agents and
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employees had absolute control and possession there-

of, without paying unto the said Mollie Conklin or

the said Emily M. Reddy any sum on account of his

said receipt and control thereof. That the said

written instruments were so signed and returned

without any examination made thereof on the part

of the said Mollie Conklin and the said Emily M.

Reddy, because of the false representations made as

aforesaid, which caused the said Mollie Conklin and

the said Emily M. Reddy, in so signing and return-

ing the said written instruments to believe that they

were acting upon the advice of their said attorneys,

and to believe that they were carrying out their said

agreement, and that the said written instruments

were so signed and returned under such belief, and

not otherwise. That had not said false representa-

tions been made as aforesaid, said Mollie Conklin

and said Emily M. Reddy would not have so signed

and returned the same.

XII.

That the said written instruments so signed and

returned by said Mollie Conklin and Emily M.

Reddy were in part deeds purporting to convey and

relinquish to the United States said "Monache

Lands," one of which said deeds particularly did

purport to convey and relinquish to the United

States the tract of land herein particularly involved,

that is, the lands described in paragraph I hereof.

That said written instruments so presented to the

said Mollie Conklin and Emily M. Reddy, and so

signed and delivered by them were also in part in

fact lieu selections, but that said selections were all
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m blank and contained no description of the lands

therein selected, or of those relinquished, one of

which said lieu selections, after the filling in of the

description of lands relinquished and selected, is

shown by a copy, so completed, hereunto attached,

marked Exhibit "A" and made a part hereof.

That said written instruments so presented to the

said Mollie Conklin and Emily M. Eeddy, and so

signed and delivered by them, were in part powers

of attorney in blank and undated and without the

name of any attorney mentioned therein, and with-

out the description of any land filled therein, one

of which said powers of attorney after having such

blanks filled in, or the said omissions supplied, is

shown by a copy hereof, as so completed, hereunto

attached marked Exhibit "B," and made a part

heieof.

That none of said instruments were acknowledged

by the said Mollie Conklin and Emily M. Reddy, and

none of said written instruments were prepared in

accordance with or to carry out the said agreement

of said Mollie Conklin and Emily M. Reddy.

XIII.

That the said person to whom the said written in-

struments were returned, as aforesaid, by the said

Mollie Conklin and the said Emily M. Reddy at all

times knew, and the said John A. Benson at all times

knew that the said Mollie Conklin and the said Emily

M. Reddy, in executing the said instruments and

leturning the same, believed that they were acting

in ]mrsuance of and in order to carry out their said

agreement to sell said lands, and to cause the deeds
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therefor to be delivered in escrow, to be finally de-

livered on the making of the payments provided for

in their said agreement.

That the said person so acting for the said John

A. Benson did not, nor did the said John A. Benson

advise or inform the said Mollie Conklin or the said

Emily R. Eeddy that such belief on their part was

incorrect, but did take advantage of their said belief,

and procure the said signing and returning of the

said written instruments as aforesaid.

XIV.
That the said John A. Benson, on so procuring

the said deed, so purporting to transfer to the United

States of America, the lands described in paragraph

I of this Amended Bill of Complaint, without any

authority so to do, caused the same to be immediately

delivered to the United States of America and filed

with the Department of the Interior, in pursuance

of the laws, rules and regulations of the said depart-

ment, permitting the surrender of lands to the said

United States of America, providing such lands were

located within a forest reserve, and permitting the

selection of other lands in lieu thereof. That said

deed purported to have been regularly acknowledged

by the said Mollie Conklin and Emily M. Reddy,
and had attached thereto what w^as in form a regular

certificate of acknowledgment apparently showing

the execution and acknowledgment of the said written

instrument. That said certificate of acknowledgment
and the recitals therein were false, and the same was
forged and falsely made, without any consent on tlie

part of the said Mollie Conklin and Emily M. Reddy.
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That said certificate of acknowledgment appeared to

have been made in accordance with the laws of the

State of California, and falsely appeared to entitle

said deed to be recorded in the office of the County

Recorder of said State, in which county the lands

described therein were situated.

That prior to the time said deed was so filed with

the said Department of the Interior, said John A.

Benson caused the same to be recorded, together

with a certificate of acknowledgment attached thereto,

in the office of the county recorder of that county in

which said lands were situated. That said deed so

filed with the Department of the Interior had at-

tached thereto the said false and forged certificate

of acknowledgment, and had endorsed thereon the

fact that the same had been recorded as hereinbefore

alleged.

That at the time of the delivering to and the filing

of the said deed with the Department of the Interior

of the United States, said John A. Benson further

presented to the officers of said department receiv-

ing said deed, and who had charge of the lieu selection

hereinafter mentioned, an abstract of title to the lands

in said deed described, from which abstract it was

made to appear that said deed had been regularly

acknowledged and recorded; that said abstract did

contain in substance the said false and forged cer-

tificate of acknowledgment, and the statement that

said deed had been recorded as aforesaid.

That the said John A. Benson, on procuring the

written instruments hereinbefore mentioned took one

of the said lieu selections, without any authority
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whatever so to do, and caused the blanks to be filled

in so as to make the same appear as shown by said

Exhibit "A" hereunto attached and made a part

hereof; that the descriptions of land were by the

said John A. Benson filled in the said lieu selections

as aforesaid. That the said John A. Benson, on

delivering the said deed to the United States of

America, as aforesaid, and at the time of presenting

the said abstract, as aforesaid, and without any

authority whatever so to do, caused to be presented

to and filed with the Department of the Interior of

the United States, the said lieu selection forged and

filled in as hereinbefore alleged, and in pursuance of

the rules and regulations of the Department of the

Interior of the United States, but without any

authority so to do, did request and demand the ap-

proval of, and caused to be approved the said lieu

selection.

That neither the said Mollie Conklin nor the said

Emily M. Eeddy ever at any time authorized the said

delivery of the said deed to the United States of

America, and never at any time authorized the mak-

ing of the said lieu selection.

XV.
That the defendant, C. L. Hovey, aided and

abetted the said John A. Benson in performing the

acts in the last paragraph of this Amended Bill of

Complaint mentioned, but that the complainant is

unable to state more specifically what acts were

directly performed by the said C. L, Hovey as herein

stated.
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XVI.

That the said John A. Benson and the said C. L.

Hovey, wholly without any authorit.y from the said

Mollie Conklin or the said Emily M. Reddy, did

represent and pretend to the officers of the Depart-

ment of the Interior of the United States having

charge of the approving of the said lieu selection

that they, the said John A. Benson and the said C. L.

Hovey had the right to deliver the said deed as here-

inbefore alleged to the United States of America,

that the same had been in fact acknowledged by the

said Mollie Conklin and the said Emily M. Reddy,

and that the same had been regularly recorded, and

that the said Mollie Conklin and that the said Emily

M. Reddy did desire to relinquish the said lands in

said deed described to the United States of America,

and to select other lands in lieu thereof, under the

provisions of the statute permitting such exchange

of said lands. That the lands in said deed described

lay within a duly and regularly established forest

reserve of the United States. That the said officers

of the Department of the Interior believed that the

said representations were true and believed that the

said Mollie Conklin and tlie said Emily M. Reddy
intended and desired to relinquish the lands in said

deed described unto the United States of America
and to select those other lands in lieu thereof, re-

ferred to ill said Exhibit "A," and that so believing

and because of the said representations, the saiil

officers of ilie Department of the Interior did, on
May 12th, 1902, approve the said selection, and that

said approval is shown by the endorsements thereon,
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forming a part of the said Exhibit "A." That in so

procuring the said selection, the said officers of the

Department of the Interior of the United States had

no knowledge of the facts hereinbefore alleged relat-

ing to the execution of either the said deed or the

said lieu selection, but that the said officers believed,

and the said John A. Benson and the said C. L. Hovey

fa]sel,y and fraudulently procured the said officers

to believe by said representations to that effect that

the said Mollie Conklin and the said Emily M. Reddy

had freely and voluntarily and knowingly executed

and acknowledged the said deed, and directed the de-

livery thereof to the United States of America, and

had freely and voluntarily executed the said lieu

selection. That so believing, the -said lieu selection

was approved on May 12th, 1902, after regular pro-

ceedings had therefor, and that so believing, and after

the approval of the said lieu selection, the said officers

of the Department of the Interior on July 22d, 1902,

delivered to the said John A. Benson and the said

C. L. Hovey a patent for the said lands so selected

as hereinbefore described.

That in executing and in delivering said patent,

said officers of the Department of the Interior acted

without knowledge and under the belief and by vir-

tue of the said representations and conduct of the

said Benson and the said Hovey.

That to procure the said delivery of the said pat-

ent for the lands selected, as aforesaid, said Benson

and said Hovey falsely and fraudulently presented

to the said officers of the Department of the In-

terior, who issued and delivered the same, that the
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said Benson and the said Hovey were authorized to

receive the same for and in place of the said Mollie

Conklin and the said Emily M, Eeddy, whereas in

truth and in fact they had no such authority. That

all of said representations were false.

That the said j^atent purported to convey the lands

therein described to Mollie Conklin to Emily M.

Reddy, executrix, and to Edward A. Reddy, executor,

of the last will and testament of Patrick Reddy, de-

ceased.

XVI.

That the said lands so procured to be selected and

patented are public lands of the United States and

are described, as follows, to wit:

The northeast quarter of the northeast quarter of

section eight, in township thirty-nine north, and the

west half of the northeast quarter and the north half

of the southeast quarter of section eighteen, in town-

ship forty north, of range six east of Mount Diablo

Meridian in California, containing two hundred

acres.

XVII.

That prior to the approval of the said selection C.

L. Hovey, defendant herein, pretending to act under

the said power of attorney hereunto attached and

marked Exhibit "B," made, executed and delivered

to the defendant Thomas B. Walker, a certain writ-

ten instrument, a true and correct copy of which

is hereunto attached and marked Exhibit ''C"; that

neither the said Mollie Conklin nor the said Emily M.

Reddy ever authorized or empowered said C. L.
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Hovey to act for them or either of them in any ca-

pacity whatever. That by said written instrument

said Hovey pretended to convey to said Thomas B.

Walker the whole of the interest of Mollie Conklin

and Emily M. Eeddy and Edward A. Eeddy in and

to the said lands so selected and patented; yet said

C. L. Hovey claims some interest in and to said lands,

but that said interest is wholly without right. The

filling in of the blanks of said power of attorney was

wholly unauthorized.

XVIII.

That said Hovey at all times had knowledge of the

facts known to said Benson as hereinbefore averred.

XIX.
That in so executing the said written instrument

the said C. L. Hovey pretended to act under the au-

thority of the power of attorne'y hereinbefore re-

ferred to and marked Exhibit "B"; that said C. L.

Hovey in executing said deed to said Thomas B.

Walker had no authority or pretended authority

other than a pretended authority to act under said

written instrument hereinbefore referred to and

marked Exhibit ''B"; that said Thomas B. Walker

accepted said deed from said C. L. Hovey before the

said approval of the said selection hereinbefore men-

tioned, and in so accepting the said written instru-

ment before the aiDproval of the said selection, was

charged with full knowledge of all the facts herein-

before alleged, and procured no title whatever to the

said premises by virtue of said written instrument

so delivered to him; notwithstanding said facts, said

Thomas B. Walker claims an interest in and a per-
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feet title to said lands ; that said Mollie Conklin and

the said Emily M. Reddy never at any time know-

ingly or intentionally executed said alleged power of

attorney and never signed or delivered the same

other than as hereinbefore alleged. That at all times

herein mentioned said C. L. Hovey was the agent

of and authorized to act as such agent by the said

Thomas B. Walker in the attempted acquisition of

said lands through said deed.

XX.
That the said Mollie Conklin and the said Emily

M. Reddy never at any time knew that they were

deeding, transferring, conveying or relinquishing or

disposing of any right, title or interest in and to said

lands to the United States of America; that they

never knew at any time that they were selecting or

authorizing the selection of any lands from the

United States of America in lieu of the lands sur-

rendered by them to the United States of America;

that they never at any time authorized such transfer,

relinquishment or selection ; that in signing the writ-

ten instruments hereinbefore referred to and marked

Exhibit "B," which is in the form of a power of at-

torney, they believed that they were in fact executing

deeds to John A. Benson to be j^laced in escrow in

pursuance of the oral agreement herein]>efore alleged

to have been rhade in the month of August, 1900;

that the said power of attorney was signed by the

said Mollie Conklin and the said Emily M. Reddy,

inadvertently and through mistake and by virtue of

the fraud {)racticed upcin them as hereinbefore al-

leged; that thej^ never at any time authorized the
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transfer of any lands to Thomas B. Walker, defend-

ant herein. That said Emily M. Reddy at no time

had authority to transfer or convey the estate of

Patrick Reddy, deceased, as such executrix, except

under authority of the Superior Court of the State

of California, having jurisdiction of the administra-

tion of said estate; that the said Superior Court

never at any time authorized the execution of any

of the said written instruments so signed, executed

and delivered by the said Mollie Conklin and the

said Emily M. Reddy; that the name of said Edward

A. Reddy appears signed to all the written instru-

ments executed in the manner hereinbefore alleged

by the said Mollie Conklin and the said Emily M.

Reddy ; that the plaintiff is not advised and informed

as to the understanding of the «aid Edward A. Reddy

at the time he appears to have no executed the said

written instruments, and is not advised whether the

same were executed by the said Edward A. Reddy in

fact, or whether the same were executed by him in-

advertently or by mistake or under any misrepresen-

tation of fact or at all. That the said Edward A.

Reddy had no authority or right to convey the estate

of Patrick Reddy, deceased, except upon the grant-

ing of authority so to do by the Superior Court of

the State of California having jurisdiction over the

administration of the estate of Patrick Reddy, de-

ceased ; that said court never at any time by an order

or otherwise authorized the execution of the said

written instruments or any of them.

XXt
That the administration of the estate of said Pat-
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rick Reddy, deceased, has never been brought to a

close, and that the expenses of the administration of

the said estate have never been paid; that claims

aggregating a large amount have been dul}^ pre-

sented, allowed and approved against said estate and

filed with the papers of said estate, and that the lands

described in paragraph I hereof are subject to the

payment of all expenses of the administration of the

estate of Patrick Reddy deceased, and to the pay-

ment of all claims and debts owing by said estate,

and that said debts, expenses and claims have not

been paid and that said lands are encumbered hy vir-

tue of the administration of said estate, and that the

creditors of said estate have never waived their

claims to said lands; that the owners of the said

lands described in paragraph I hereof within the

meaning of the Act of Congress hereinbefore men-

tioned never at an}^ time deeded, relinquished or

transferred the complete title of said lands to the

United States; that the officers of the United States

and of the Department of the Interior thereof, in

approving the said selection of the said lands here-

inbefore described, and in issuing the said patent for

the said lands hereinbefore described acted inad-

vertently and through mistake in assuming that the

said w^ritten instrument so presented to the said De-

partment of the Interior as hereinbefore alleged

transferred and conveyed to the United States a com-

plete title to the said lands first hereinbefore de-

scribed; that said approval and said patent were

made without authority of law, in that the ownership

of said lands hereinbefore described in paragraph I



vs, Mollie Conklin et al. 29

hereof was never surrendered or conveyed to the

United States.

XXII.

That Edward A. Eeddy died on April 21st, 1901

;

that prior to his death, on October 2d, 1900, he trans-

ferred and conveyed all his right, title and interest

in the lands first hereinbefore described to his wife,

Carolyn S. Reddy; that upon his death said Emily

M. Eeddy became the sole executrix of the last will

and testament of Patrick Eeddy, deceased. That the

said Emily M. Eeddy died on May 8th, 1904; that

thereafter the defendant W. H. Metson was by an

order of the Superior Court of the State of Cali-

fornia, in and for the City and County of San Fran-

cisco, duly given and made on June 6th, 1904, ap-

pointed administrator with the will annexed of the

estate of Patrick Eeddy, deceased; that thereupon

he qualified as such administrator and ever since said

June 6th, 1904, the said W. H. Metson has been and

now is the duly appointed, qualified and acting ad-

ministrator with the will annexed of the estate of

said Patrick Eeddy, deceased; that Carolyn S.

Eeddy, wife of Edward A. Eeddy, to whom had

been transferred the interest of Edward A. Eeddy

in and to the lands first hereinbefore described in

paragraph I hereof, on October 2d, 1900, died testate

in and a resident of the City and County of San

Francisco in the month of December, 1902; that

thereafter the Superior Court of the State of Cali-

fornia, in and for the City and County of San Fran-

cisco, by its order duly given and made admitted the

will of the said Carolyn S. Eeddy to probate and ap-
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pointed B. B. Jackson, defendant herein the executor

thereof; that thereupon the said B. B. Jackson duly

qualified as such administrator and entered upon the

discharge of his duties as such, and ever since his

said appointment he has been and now is the duly

qualified and acting executor of the last will of Caro-

lyn S. Reddy, deceased; that under the terms of the

will of the said Carolyn S. Reddy, deceased, the said

undivided one-quarter interest of the said property

first hereinbefore described in paragraph I hereof

w^as devised to the said B. B. Jackson and M. G.

Reddy, John Reddy and Katherine Mahar (nee

Reddy) ; that the lands so devised are subject to the

administration of the estate of Carolyn S. Reddy,

deceased, and to the payment of all the debts and ex-

penses of said administration, and that said debts

and expenses of the administration have not been

paid; that the said B. B. Jackson individually and

as such executor, and that said Mrs. M. G. Reddy,

John Redd}^ and Katherine Mahar (nee Reddy),

claim and each of them claims some interest in the

lands patented as hereinbefore alleged. That Mrs.

M. G. Reddy claims to be the successor in interest

of M. G. Reddy.

XXIII.
That W. H. Metson, as the administrator with the

will annexed of the estate of Patrick Reddy, deceased,

claims some interest in the lands patented as herein-

before alleged.

XXIV.
That said John A. Benson lias at times unknown
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to complainant paid to said Mollie Conklin certain

sums of money aggregating between two and three

thousand dollars, the exact sum to complainant be-

ing unknown, but said Mollie Conklin accepted said

sums solely under the mistake and belief that such

sums were paid in pursuance of and in execution

of their said agreement and not otherwise, and with-

out knowledge on her part of the facts herein al-

leged as to the manner in which the execution of said

deeds, selections and powers of attorney was pro-

cured, or that such execution of said instruments had

ever been procured at all, and without knowledge

of the procurement, execution and delivery of said

patent.

That said Mollie Conklin, on her part, has, prior

to the commencement of this action, promptly upon

the discovery of the facts in regard to the execution

of said deeds, power of attorney and selections, of-

fered to the said John A. Benson to return said

moneys if he, the said John A. Benson would return

to said Mollie Conklin her interest in the lands by

her surrendered to the United States government as

herein alleged. That said tender was idle and need-

less for the reason that said John A. Benson had no

power at said time to return said lands, the same

having been surrendered to the complainant herein.

That said Mollie Conklin desires to and will on the

return to her of the said lands so by her transferred

to the United States, return to the said John A. Ben-

son, or Ins assignee, or the person entitled thereto, or

as directed by this Court, all moneys received by her
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as aforesaid. Said Mollie Conklin is and at all times

has been wholh^ unwilling to retain said moneys or

any part thereof, in lieu of said land or any part

thereof so by her transferred to the United States of

America ; but that said Mollie Conklin by reason of

the sovereign capacity of this complainant cannot

and could not sue for said lands.

XXV.
That complainant has never, since the said deliv-

ery of the said deed hereinbefore mentioned to it, or

to its said officers, made any transfer or conveyance

of the said lands which were apparently conveyed

to it by the said deed of relinquishment, nor has it,

the said complainant, encumbered the said property

described in the said deed so delivered to it as afore-

said, and that the said complainant has performed no

act of any land w^iich in any way might affect the

title to the said lands.

That the complainant desires that any title it may
have to the said lands as shown by the facts alleged

in this bill of complaint, may be, by the decree of

this court, transferred and conveyed to the said

Mollie Conklin and the said Emily M. Eeddy, or to

their successors in interest, in the proportions to

which they are respectively entitled, or w^ere entitled

at the time of the execution and delivery of the said

deed to this complainant.

XXVI.
That the defendants' claims are wholly without

right, and constitute a cloud upon the title of the

United States of America in and to the said lands so

patented; that the said patent so issued through in-
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advertence and mistake constitutes a cloud upon the

lands of this plaintiff and embarrasses and hinders

this plaintiff in its o\\T.iership of and its disposal of

the said lands.

And lastly in support of this bill of complaint,

your orator asks leave to refer to all the records,

files and proceedings of the General Land Office of

the United States at Sacramento, California, and of

the General Land Office of the United States at

Washington, District of Colmnbia, and of the De-

partment of the Interior of the United States; and

your orator asks that the said records, files and pro-

ceedings be deemed a part hereof.

Wherefore, your orator prays that this Honorable

Court do grant the complainant a decree against

these defendants and each of them, vacating, setting

aside, canceling and recalling unto the United States

the said patent from the United States in so far as

the same covers and includes the following described

tracts of land:

The northeast quarter of the northeast quarter of

section eight, in township thirty-nine north, and the

west half of the northeast quarter and the north half

of the southeast quarter of section eighteen in town-

ship forty north of range six east of Mount Diablo

Meridian in California, containing two hundred acrea

and for a decree setting aside, canceling and annulling

the said deed and relinquishment to the United States

for the lands mentioned in paragraph I of this bill

of complaint, which said deed and relinquishment is

hereinbefore particularly mentioned, and for a de-

cree setting aside, canceling and annulling the said
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selection of the said lands so patented, which said

selection is particularly mentioned hereinbefore in

this bill of complaint, and for a decree setting aside,

canceling and annulling the said power of attorney

executed to the said C. L. Hovey, which said power

of attorney is hereinbefore particularly mentioned

in said bill of complaint, and for a decree setting

aside, canceling and annulling the said deed to the

said Thomas B. Walker, which said deed is herein-

before particularly mentioned in this bill of com-

plaint, and for a decree forever enjoining the defend-

ants and each of them from in any manner assert-

ing any claim or title to the lands in said patent de-

scribed, and for a decree forever quieting plaintiff's

title to the said lands, and that the complainant may

have such other and further relief as to the Court

shall seem meet and agreeable to equity.

May it please your Honor to grant to the com-

plainant, the United States of America, a writ of

subpoena, directed to Mollie Conklin, W. H. Met-

son, as administrator with the will annexed of the

estate of Patrick Reddy, deceased, Sybil Coleman,

personally and as administratrix of the estate of

Emily M. Reddy, deceased, B. B. Jackson, person-

ally and as executor of tlie last will and testament

of Carolyn S. Reddy, deceased, Mrs. M. G. l^eddy,

John Reddy and Katherine Mahar (nee Reddy),

C. L. Hovey and Thomas B. AYalkcr, commanding
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them and each of them, at a day certain, therein to

be named, to be and appear in this Honorable Court,

to answer all and singular the premises, but not

under oath, the same being expressly waived, and to

stand and abide by and perform such order and de-

cree therein as to this Honorable Court shall seem

equitable and to be made certain.

G. W. WICKERSHAM,
Attorney General of the United States.

ROBT. T. DEVLIN,

United States Attorney for the Northern District of

California.

Exliibit *'A" [to Amended Bill of Complaint].

170593.

ACT JUNE 4, 1897 (3D Stat. 36)

SELECTION IN LIEU OF LAND IN THE
SIERRA FOREST RESERVE, INDEPEND-
ENCE LAND DISTRICT, STATE OF CALI-

FORNIA.

Created February 14, 1893.

TO THE REGISTER AND RECEIVER,

United States Land Office,

Susanville, California.

Gentlemen: In accordance with the provisions of

an act of Congress apjDroved June 4, 1897, entitled

"An Act making appropriation for sundry civil ex-

penses of the Government for the fiscal year ending

June 30, 1898, and for other purposes."
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We, Mollie Conklin, of Kern County, State of

California, and Edward A. Reddy, Administrator,

and Emily M. Reddy, Administratrix, of the estate

of Patrick Reddy, deceased, both of the city and

county of San Francisco, State of California, do

hereby select and locate the following described tract

of land, to wit:

The northeast quarter of northeast quarter of sec-

tion eight (8), in township thirty-nine (39) north,

range six (6) east; west half of the northeast quar-

ter and north half of southeast quarter of section

eighteen (18) in township forty (40) north, range

six (6) east. Mount Diablo Meridian, containing two

hundred (200.00) acres. In Lieu of

The south half of northeast quarter and east half

of southeast quarter of section twenty-tw^o (22) ; and

northeast quarter of northeast quarter of section

twenty-seven (27) in township seventeen (17) south,

range thirty-four (34) east, Moimt Diablo meridian,

containing two hundred acres.

The said last-mentioned tract is included within

the limits of the Sierra Forest Reservation in Cali-

fornia, and being the owners, and desiring to select

other land in lieu of said tract, we made and executed

a deed of reconveyance to the United States on the

19th day of September, 1900, as provided by the said

act of June 4, 1897 which said deed had been re-

corded in the proper county. We therefore ask that

a United States patent issue to us for the land hereby

selected.
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Witness our hands this seventh day of January,

1901, Postoffice address, Bakersfield, California.

MOLLIE CONKLTN,
EDWARD A. REDDY,

Administrator of the Estate of Patrick Reddy, De-

ceased.

EMILY M. REDDY,
Administratrix of the Estate of Patrick Reddy, De-

ceased.

Postoffice address, Crocker Building, San Francisco,

California.

Endorsements on Exhibit "A."

Land Office at Susanville, Cal., Feb. 20, 1901.

I, T. A. Roseberry, Register of the Land Office, do

hereby certify that the land above selected, in lieu

of land relinquished to the United States, is free

from conflict, and that there is "no adverse filing,

entry, or claim thereto, as shown by the records of

this office.

T. A. ROSEBERRY,
Register.

Selection approved by the Com.missioner of the

General Land office, per letter "R" to Register and

Receiver Apr. 19, 1902. F. M., Div. "R."

KMS
This application is accompanied by the following

papers: The original deed from Mollie Conklin, Ed-

ward A. Reddy and wife, and Emily M. Reddy to

the United States of America, dated September 19,

1900, recorded Sept. 22nd, 1900, in liber ''100" of

Deeds, page 264, Tulare County (California) Rec-

ords.
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An abstract of title to the surrendered land, duly

certified by the Recorder of Tulare County, Califor-

nia.

An affidavit of C. L. Hovey, stating that the land

selected is non-mineral and agricultural in character.

Endorsements are as follows:

LIEU SELECTION No. 3881.

APPLICATION
OF

MOLLIE CONKLIN.

P. 0. Address, Bakersfield, California, and estate

of Patrick Reddy, deceased, P. 0. Address, Crocker

Building, San Francisco, California.

Situated in Independence District, California.

Under act of June ^, 1897, (30 Stat. 36).

Susanville, Cal.

Reed. Jan. 10, 1901.

Selection approved by Commissioner General

Land Office Apr. 18, 1902.

Approved for patenting May 12, 1902. Ex.

F. M. Division "R."

Patented July 22, 1902.

Vol. 451, page 391, Miscellaneous volume 1901

—

31475—1.

Exhibit "B" [to Amended Bill of Complaint].

KNOW ALL MEN BY THESE PRESENTS:
That Whereas, by an act of Congress approved

June 4, 1897 (30 Stat. 36) it is provided ''That in

cases in which a tract covered .... a patent is in-

cluded within the limits of a Public Forest Reserva-

tion .... the owner thereof may, if he desires to do
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so relinquish the tract to the Government, and may

select in lieu thereof a tract of vacant land open to

settlement" and etc.

And whereas, on the nineteenth day of November,

1900, we, Mollie Conklin (a widow) of Bakersfield,

County of Kern, State of California, and Edward A.

Reddy and Emily M. Reddy, Administrator and Ad-

ministratrix of the Estate of Patrick Reddy, de-

ceased, both of the City and County of San Fran-

cisco, said State, were the owners of the following

described land:

The South half of the Northeast quarter and East

half of the Southeast quarter of Section Twenty-

two (22) and Northeast quarter of Northeast quarter

of Section Twent3^-seven (27), in Township Seven-

teen (17) South, Range Thirty-four (34) East,

Mount Diablo Meridian, The Northwest quarter of

Northwest quarter of Section Eleven (11) ; East half

of Northeast quarter of Section Fifteen (15) ; North-

east quarter of Southwest quarter and west half of

Northwest quarter of Section Thirty-three (33) in

Township Nineteen (19) South, Range Thirty-five

(35) East, Mount Diablo Meridian, The North half

of Southeast quarter. Southwest quarter of South-

east quarter. North half of Southwest quarter,

Southeast quarter of Southwest quarter of Section

Thirty-four (34) in Township Nineteen (19) South,

Range Thirty-five (35) East. Mount Diablo Meri-

dian, containing six hundred and eighty (680.00)

acres, in the County of Tulare, State of California,

which said tract prior to said date, has been included

within the limits of the Sierra Forest Reservation.
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And, whereas, on the said last-named day, we
surrendered the said land to the United States by
deed of conveyance duly executed, by which we be-

came entitled to select other lands of equal acreage

in lieu thereof.

Now, therefore, we have made, constituted and

appointed and by these presents do make, constitute

and appoint Chester L. Hovey of City of San Fran-

cisco, in the County of San Francisco, State of Cali-

fornia, our true and lawful attorney for us and in

our names, places and stead, to enter into and take

possession of each and every tract of public land

in any state or territory of the United States

that has been or may hereafter be selected by us in

lieu of the land surrendered to the United States as

aforesaid, or any portion thereof, whether the said

selection or selections be made by us personally or

by some one else acting through power of attorney

from us.

Our said attorney in fact is also hereby authorized

and empowered to grant, bargain, sell and convey

by good and sufficient deed, all of the right, title and

interest that we now own, hold or possess, and also

all the right, title and interest that we may hereafter

acquire of, in and to the land that has been and may
hereafter be selected as aforesaid, or any part

thereof, for such sum or price as he may deem

proper.

And for all or any of the powers and purposes

aforesaid, for us and in our names to make, execute,

acknowledge and deliver all necessary deeds, convey-
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ances, assignments or other instruments of whatever
kind or nature.

Giving and granting unto our said attorney full

power and authority to do and perform all and every

act and thing whatsoever requisite and necessary to

be done in and about the premises as fully to all in-

tents and purposes as we might or could do if per-

sonally present, with full power of substitution and

revocation, hereby ratifying and confirming all that

our said attorney or his substitute or substitutes

shall lawfully do or cause to be done by virtue

hereof.

For value received, the receipt whereof is hereby

acknowledged, this power of attorney is hereby made

and declared to be irrevocable by us or otherwise.

In Witness Whereof, we have hereunto set our

hands and seals on the thirty-first day of December,

one thousand nine hundred.

MOLLIE CONKLIN,
EDWARD A. REDDY,

Administrator of the Estate of Patrick Reddy, De-

ceased.

[Seal] EMILY M. REDDY,
Administratrix of the Estate of Patrick Reddy, De-

ceased.

Dec. 21, 1900.

Signed, sealed and delivered in the presence of

B. McGILLAN,

0. E. GLOVER.
25 cts. U. S. Rev. Stamps cancelled.
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State of California,

City and County of San Francisco,—ss.

On this thirty-first day of December, one thotisand

hundred before me, Holland Smith, a Notary Public

in and for the said City and County of San Francisco,

personally appeared MoUie Conklin and Edward A.

Reddy and Emily M. Reddy, Administrator and Ad-

ministratrix of the Estate of Patrick Reddy, de-

ceased, personally known to me to be the same per-

sons whose names are subscribed to the within in-

strument and severally duly acknowledged to me
that they executed the same, and the said Edward

A. Reddy and said Emily M. Reddy, further ac-

knowledged to me that they executed the same re-

spectively as Administrator and Administratrix of

said Estate of Patrick Reddy, deceased.

In witness whereof, I have hereunto set my hand

and affixed my official seal the day and year first

above written.

[Seal] HOLLAND SMITH,

Notary Public in and for the City and County of San

Francisco, State of California.

Exhibit "C" [to Amended Bill of Complaint].

THIS INDENTURE, Made this Tenth day of De-

cember, A. D. 1901, between Mollie Conklin, a widow,

of Kern County, California and Emily M. Reddy, a

widow. Administratrix of the estate of Patrick

Reddy, deceased, of the City and County of San

Francisco, State of California, (Edward A. Reddy,

administrator of said estate now being deceased) the
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parties of the first part and Thomas B. Walker of tlie

County of Hennepin, State of Minnesota, the party

of the second part.

WITNESSETH: That the said parties of the first

part, for and in consideration of the sum of Ten

($10.00) Dollars, Gold Coin of the United States, to

them in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

have granted, bargained and sold, conveyed and con-

firmed, and by these presents do grant, bargain and

sell, convey and confirm unto the said party of the

second part, and to his heirs and assigns forever, all

that certain lot, piece or parcel of land situate, lying

and being in the County of Modoc, State of Califor-

nia, and bounded and particularly described as fol-

lows, to wit:

The Northeast quarter of the Northeast quarter

(NE. 14 of NE. 14) Section Eight (8) in Township

Thirty-nine (39) North of Range Six (6) East; West

half of Northeast quarter (W. 1/2 of NE. %) North

half of Southeast quarter (N. % of SE. 14) of Sec-

tion Eighteen in Township Forty (40) North Range

Six (6) East, Mount Diablo Base and Meridian, con-

taining two hundred (200) acres.

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing, or in anywise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof.

TO HAVE AND TO HOLD all and singular the

said premises, together with the appurtenances,
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unto the said j)arty of the second part, and to his

heirs and assigns forever.

IN WITNESS WHEREOF, the said parties of

the first part have hereunto set their hands and seals

the daj^ and year first above Avritten.

MOLLIE CONKLIN, [Seal]

By C. L. HOVEY,
Attorney in Fact.

EMILY M. REDDY,
Administratrix. [Seal]

By C. L. HOVEY,
Attorney in Fact.

State of California,

City and County of San Francisco,—ss.

On this Tenth day of December, A. D. One thou-

sand nine hundred and one, before me, N. E. W.

Smith, a Notary Public in and for said City and

County, personallj^ appeared C. L. Hovey known to

me to be the person whose name is subscribed to the

within instrument as the Attorney in fact of Mollie

Conklin a widow and the said C. L. Hovey acknowl-

edged to me that he subscribed the name of Mollie

Conklin, a widow, thereto as principal and his own

name as Attorney in Fact.

In authentication whereof I have hereunto set

my hand and affixed my official seal, at my office in

the City and County of San Francisco, the day and

year in this Certificate first above written.

N. E. W. SMITH,

Notary Public in and for the City and County of

San Francisco, State of California.
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State of California,

City and County of San Francisco,—ss.

On this Tenth day of December, A. D. One thou-

sand nine hundred and one, before me, N. E. W.
Smith, a Notary Public in and for said City and

County personally appeared C. L. Hovey known to

me to be the person whose name is subscribed to the

within instrument as the Attorney in Fact of Emily

M. Reddy, a widow. Administratrix of the Estate of

Patrick Reddy, deceased, and the said C. L. Hovey
acknowledged to me th^t he subscribed the name of

Emily M. Reddy as such Administratrix thereto as

principal and his own name as attorney in fact.

In authentication whereof, I have hereunto set

my hand and affixed my official seal, at my office in

the City and County of San Francisco, the day and

year in this certificate first above written.

[Seal] N. E. W. SMITH,
Notary Public in and for the City and County of

San Francisco, State of California.

Service of foregoing amended bill is hereby ad-

mitted this 25th day of March, A. D. 1909.

N. E. CONKLIN,
Attorney for Mollie Conklin, Mrs. M. G. Reddy and

Katherine Mahar, Defendants.

T. C. CAMPBELL,
CAMPBELL, METSON, DREW, OATMAN
& MACKENZIE,

Attys. for W. H. Metson and Others.

A. E. BOLTON,

Attorney for Thomas B. Walker and Chester L.

Hovey.
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[Endorsed]: Filed March 29, 1909. Southard
Hoffman, Clerk. By J. A. Schaertzer, Deputy.

In the Circuit Court of the United States, for the

Ninth Circuit, Northern District of California.

THE UNITED STATES OF AMERICA,
Complainant,

vs.

MOLLIE CONKLIN et al..

Defendants.

Demurrer of Thomas B. Walker and Chester L.

Hovey to the Amended Bill of Complaint of the

United States of America, Complainant.

The defendants Thomas B. Walker and Chester L.

Hovey, by protestation, not confessing or acknowl-

edging all or any of the matters and things in said

amended bill of complaint contained to be true in

such manner and form as the same are therein and
thereby set forth and alleged, demur to said bill and
for cause of demurrer show

:

That the complainant has not in and by its said

amended bill of complaint made or stated such a

matter as entitles it in a court of equity to any relief

for or against these defendants, touching the matters

contained in said bill or any of such matters.

For a further cause of demur, these defendants

show

:

It does not appear from said bill, nor can it be

ascertained therefrom wherein the United States has

been injured in any way, or in any way damaged by

any of the acts or things alleged and set forth in said

bill.
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It appears from said bill that the United States

acquired the land alleged to have been conveyed to

it for value and without notice of any of the facts

alleged in said bill.

It does not appear from said bill that the title of

the United States, to the land described in said bill

and conveyed to the United States, has failed, or that

the United States has been ousted therefrom, or that

the title thereto has been determined to be invalid, or

the possession of the United States in any way dis-

turbed.

It does not appear from said bill that any proceed-

ing could be maintained by any person against the

United States to recover the land in said bill alleged

to have been conveyed to the United States.

It does not appear from said bill that any fraud

was committed by said Benson^whereby Mollie Conk-

lin, Emily M. Eeddy or Edward A. Eeddy, or any

other person, was in any w^ay injured ; in that it does

not appear from said bill that said parties did not re-

ceive of and from said Benson said sum of $3.80 per

acre for said land.

It does not appear from said bill that Mollie Conk-

lin or Emily M. Reddy or Edward A. Eeddy, or their

heirs or devisees, have made any complaint to the

United States, or any complaint, nor does it appear

that iP they have not been paid they are not satisfied

to look to said Benson for their pay for said land.

It does not appear from said bill that Mollie Conk-

lin, Emily M. Eeddy and Edward A. Eeddy have not

ratified cr approved the issuance to them of the patent

by the United States in exchange for the forest re-
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serve land described in the bill ; nor does it appear by

said bill that any of the grantees in the said patent by

the United States sought to be set aside have never

ratified or approved the exchange or accepted the

patent issued by the United States to them.

It does not appear from said bill that any false

representation was made to, or any deception was

practiced upon the plaintiff, or that any false state-

ment was made to the plaintiff about the title to the

land, or any false abstract of the title to the land

conveyed to the United States was presented to

the plaintiff, or that the plaintiff was in any way
falsely or fraudulently misled to its injury as to

the title to said land.

It does not appear from said bill that the title

conveyed to the United States was not a perfect

title, or that the persons conveying the same did not

own the same.

It does not appear from said bill that the plain-

tiff did not get a good title by the conveyance made

by Mollie Conklin, Emily M. Reddy and Edward A.

Reddy to the plaintiff, in this:

(a) That it is not alleged in said bill that the

said parties did not have a good title to said land

at the time they conveyed the same to the United

States

;

(b) That the only fact alleged is that the inter-

est of Emily M. Reddy and Edward A. Reddy was

subject to the debts of the Estate of Patrick Reddy

;

(c) That no fact is alleged, nor does it appear

from said bill that there were no other assets or prop-



vs. MolUe Conklin et al. 49

erty which were first subject to the payment thereof

and. which were sufficient to wholly pay the indebt-

edness of said estate.

It does not appear from said bill that at the time

the exchange was made the United States was not

aware that the interest of Emily M. Reddy and Ed-

ward A. Reddy might be subjected to the debts of

the Estate of Patrick Reddy, in the event that there

was no other property with which to pay the sarne,

or in any event.

It does not appear from said bill that there is not

property or assets sufficient in the Estate of Patrick

Reddy to pay all the debts of said Patrick Reddy

without resorting to any property described in said

bill of complaint.

It does not appear from said bill, nor is it alleged

therein, that any of the parties to said bill ever com-

mitted any fraud, misrepresentation or act what-

soever as against the United States in or about said

lands ; that the only fraud, misrepresentation or con-

cealment in any way claimed to have been made

against any person named in said bill was by the

defendant Benson as against Mollie Conklin, Emily

M. Reddy and Edward A. Reddy. It is not claimed

in said bill that the deed made by Emily M. Reddy,

Edward A. Reddy and Mollie Conklin to the United

States was forged.

It does not appear from said bill that either Mollie

Conklin or the representatives or successors in inter-

est of Emily M. Reddy or Edward A. Reddy could

maintain an action against any person to recover any

land described in said bill, or that any action could
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be maintained against any person, exf.j^^t to recover

damages or the money due on the sale of the land,

if any is unpaid.

It does not appear from said bill that said Mollie

Conklin or Emily M. Reddy or Edward A. Reddy

did not know through their attorneys what instru-

ments the}^ signed, and all the facts alleged and set

forth in complainant's bill.

It does not appear from said bill that Campbell,

Metson and Campbell, who were the attorneys for

and acted for, and who were authorized and em-

powered to act for, Mollie Conklin, Emily M. Reddy
and Edward A. Redd}^ did not know all the facts

alleged and set forth in said bill.

It is not alleged in said bill that neither Campbell,

Metson or Campbell, or any person composing the

firm o'l Campbell, Metson & Campbell, or J. C. Camp-

bell, did not prepare all the papers alleged in saii

bill to have been signed by Mollie Conklin and Emily

M. Reddy; nor that they did not deliver the i.:. a'u-

menis so signed to said John A. Benson.

It does not appear from said bill that the written

instruments signed by Mollie Conklin and Emily M.

Reddy were, not prepared by J. C. Campbell or the

firm of Cam^jbell, Metson & Campbell; but tn the

contrary it appears that the person presenting said

instruments to be signed did so represent; and it is

n' t alleged in the bill that such repre-eiitation was

false.

It is not alleged in said bill wherein or how the

Unife'l States was injured by any act or transaction
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or thing aljcged. and set forth in said bill, in this:

it appears from said bill that the United States was

desirous of exchanging lands owned by it for the

said Monache lands described in said bill, by reason

of the fact that said Monache lands were in a forest

reservation; that whether the lands were conveyed

directly by Mollie Conklin, Emily M. Reddy and

Edward A. Reddy to the United States, or were first

deeded to John A. Benson and by him deeded to

the United States, would have in no way affected or

changed the title or interest which the United States

acquired to the said land.

It is not alleged in said bill that the plaintiff has

tendered to the defendants, or either or any of them,

a reconveyance of the lands conveyed to the plain-

tiff in exchange for the lands alleged to have been

patented by the plaintiff.

It appears from said bill that at the time of the

sale alleged and set forth in said bill, of the lands

therein described, that Mollie Conklin owned an un-

divided one-half interest thereof, and Emily Reddy
and Edw^ard A. Reddy each owned an undivided one-

quarter interest therein; and it further appears by
said bill that Mollie Conklin and Emily M. Reddy
agreed to sell to John A. Benson the said lands for

$3.80 per acre; that John A. Benson would con-

summate the purchase and make complete payment
within ninety days; that Mollie Conklin and Emily
M. Reddy would execute and place in escrow their

deeds for said land to the said John A. Benson ; and
that said deeds would be held in escrow until pay-
ment for the lands described in said deeds was made.
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There is no allegation in said bill that either Mollie

Conklin or Emily M. Reddy ever undertook to ac-

quire the interest of Edward A. Eeddy in said lands,

or that they ever did anything or attempted to do

anything whereby they would place in escrow, in

accordance with said agreement, their deeds convey-

ing said land, or the land so sold; nor does the till

show that any attempt was ever made on their part

to carry out the said sale with said Benson; but on

the contrary the bill shows that whatever was done

was a transaction b}^ Edward A. Reddy, Emily M.

Reddy and Mollie Conklin, instead of a transaction

as at first negotiated; and that said Mollie Conklin

and Emily M. Reddy had notice thereof by reason

of the fact that in the bod}^ of all the instruments

Edward A. Reddy was named as a party thereto;

and all instruments signed by Mollie Conklin and

Emity M. Reddy were likewise signed by Edward

A. Reddy, and his signature appears between the

signature of Mollie Conklin and Emily M. Reddy;

and it does not appear how or why or under what

circumstances Emily M. Reddy and Mollie Conklin

understood, or could have vmderstood, that they were

carrying out the sale which the.y individually had

made with John A. Benson, when in fact the sale

being carried out, was a sale being made by them-

selves in conjunction with Edward A. Reddy.

It further appears from said bill that the trans-

action actually carried out, and which was consum-

mated was not the same transaction alleged to have

been negotiated in August, 1900; by reason of the
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fact that the transaction alleged, to have been nego-

tiated in August, 1900, was a transaction between

Eipily M. Reddy and Mollie Conklin on one part, and

Jphn A. Benson on the other part; and the trans-

action alleged to have been carried out was a trans-

action between Emily M, Reddy, Mollie Conklin and

Edward A. Reddy on the one part, and John A. Ben-

son on the other part.

That said bill is deficient in certainty in this.

It cannot be ascertained from said bill what sum

of money Emily M. Reddy or Edward A. Reddy,

or either of them, or any person representing them,

received from John A. Benson.

It cannot be ascertained from said bill whether

or not all the represpntatj.ons alleged to have been

made to Mollie Conklin and Emily M. Reddy, at the

time they executed the instruments alleged in said

bill to have been executed, were false, fraudulent or

untrue.

It cannot be ascertained from said bill whether

or not said instruments were signed b}^ Mollie Conk-

lin and Emily M. Reddy under the advice of J. C.

Campbell, or the firm of Campbell, ^etson & Camp-

bell.

It cannot be ascertained from said bill whei'ein

or in what manner either Emily M. Reddy or ^oUie

Conklin or Edward A. Reddy was injured by any

act or thiijg alleged ^i^d set forth in said bill, in tjiis

:

\hdii it is not alleged \n said bill that they or either

of them did not recejv^e fte full sum pf $3.80 per acre

for said land.
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It cannot be ascertained from said bill how or in

what manner the United States was injured by reason

of the fact that said lands were convej^ed by Mollie

Conldin, Emily M. Reddy and Edward A. Reddy

directly to the United States instead of the same be-

ing conveyed to John A. Benson and by Benson to

the United States.

It cannot be ascertained from said bill how or in

what manner any person was injured by any act or

thing done or performed as alleged and set forth in

said bill.

Wherefore, and for divers other good causes of

demurrer appearing on the said bill these defend-

ants do demur thereto, and they pray the judgment

by this Honorable Court whether they shall be com-

pelled to make any answer to the said bill, and they

humbly pray to be hence dismissed with their reason-

able costs in this behalf sustained.

A. E. BOLTON,
Attorney for Defendants Walker and Hovey.

I hereby certify that the foregoing Demurrer is,

in my opinion, well founded in point of law.

Dated May 8th, 1909.

A. E. BOLTON,
Of Counsel for Defendants Walker and Hovey.

State of California,

City and County of San Francisco,—ss.

Chester L. Hovey, being duly sworn, deposes and

says: That he is one of the defendants in the within

entitled cause; that the foregoing Demurrer is not

Interposed for delay.

CHESTER L. HOVEY,
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Subscribed and sworn to before me this 8tli day

of May, 1909.

[Seal] D. B. RICHARDS.
Notary Public in and for the City and County of

San Francisco, State of California.

Due service and receipt of a copy of the within

is hereby admitted this 10th day of May, 1909.

ROBT T. DEVLIN,
Attorney for Plaintiff.

[Endorsed] : Filed May 10, 1909. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.

At a stated term, to wit, the March term, A. D. 1909,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Northern District of California, held

at the courtroom in the City and County of San

Francisco, on Monday, the 24th day of May, in

the year of our Lord one thousand nine hun-

dred and nine. Present : The Honorable WILL-
IAM C. VAN FLEET, District Judge.

No. 14,547.

UNITED STATES
vs.

MOLLIE CONKLIN et al.

Order Sustaining Demurrer of Walker and Hovey

to Amended Bill of Complaint.

The demurrer of the defendants' Walker and

Hovey to the amended complaint herein came on

this day to be heard and after argument of counsel
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was submitted and the same being fully considered,

it was ordered that s^id demurrer be and the same

is hereby sustained without leave to complainant to

amend and that the amended bill of complaint herein

be and the same is hereby dismissed and that a de-

cree be signed, filed and entered accordingly.

In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California.

No. 14,547.

UNITED STATES OF AMERICA,
Complainant,

vs.

MOLLIE CONKLIN et al.,

Defendants.

Enrollment.

The complainant filed its bill of complaint herein

on the 29th day of August, 1907, which is hereto an-

nexed.

A Subpoena to appear and answer in said cause

was thereupon issued, returnable on the 7th day of

October, A. D. 1907, which is hereto annexed.

Certain defendants appeared herein on the 7th

day of October, 1907, by Campbell, Metson, Drew,

Oatman & Mackenzie ; N. E. Conklin, their solicitors,

and Defendants Walker & Hovey appeared herein

on November 4, 1907, by A. E. Bolton, their solicitor:

On the 8th day of January, 1908, the Demurrer of

Walker & Hovey, was filed herein, which is hereto

annexed.
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On the 8th day of January, 1908, the Answer of

Mollie Conklin, the Answer of Mrs. M. G. Reddy and

the Disclaimer of Katheryn Mahar were filed herein,

which are hereto annexed.

On the 10th day of January, 1908, the demurrer

of Sybil J. Coleman, personally and as administra-

trix, etc., and John Reddy was filed herein, which is

hereto annexed.

On the 18th day of January, 1908, the Replication

to the Answer of Conklin and the Replication to the

Answer of Reddy were filed herein, which are hereto

annexed.

On the 6th day of March, 1908, an Amended Bill

of Complaint w^as filed herein, which is hereto an-

nexed.

On the 4th day of April, 1908, the Demurrer of

Walker and Hovey to the Amended Bill was filed

herein, which is hereto annexed.

On the 13th day of February, 1909, an Order sus-

taining the Demurrer of Walker and Hovey to the

Amended Bill was made and entered herein, a copy

of said Order is hereto annexed.

On the 29th day of March, 1909, an Amended Bill

of Complaint was filed herein, which is hereto an-

nexed.

On the 10th day of May, 1909, the Demurrer of

Walker and Hovey to the amended Bill of Complaint

was filed herein, which is hereto annexed.

On the 24th day of May, 1909, an Order sustaining

the Demurrer of Walker and Hovey to the Amended
Bill of Complaint was made and entered herein, a

copy of said order is hereto annexed.
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Thereafter on the 24th day of May, 1909, a De-

cree was signed, filed and entered herein in the words

and figures as follows, viz

:

At a stated term, to wit, the March term, A. D. 1909,

of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Northern District of California, held at

the courtroom in the City and County of San

Francisco, on Monday, the 24th day of May, in

the year of our Lord one thousand nine hun-

dred and nine. Present: The Honorable

WILLIAM C. VAN FLEET, District Judge.

No. 14,547.

UNITED STATES OF AMERICA,
Complainant,

vs.

MOLLIE CONKLIN, W. H. METSON, as Admin-

istrator with the Will Annexed of the Estate

of PATRICK REDDY, Deceased, SYBIL
COLEMAN, Personally and as Administra-

trix of the Estate of EMILY M. REDDY, De-

ceased, B. B. JACKSON, Personally and as

Executor of the Last Will and Testament of

CAROLYN S. REDDY, Deceased, Mrs. M.

G. REDDY, JOHN REDDY and KATH-
ERINE MAHAR (nee REDDY), C. L.

HOVEY and THOMAS B. WALKER,
Defendants.
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Decree.

In tliis suit, the Court having sustained the demur-

rer of the defendants C. L. Hovey and Thomas B.

Walker to the amended bill of complaint herein,

without leave to complainant to amend, and having

further ordered that said amended bill of complaint

be dismissed and that a decree be filed and entered

herein accordingly:

Whereupon, on consideration thereof, it is ordered,

adjudged and decreed that complainant's amended

bill of complaint herein be and the same is hereby

dismissed.

W. C. VAN FLEET,
Judge.

[Endorsed]: Filed and Entered May 24, 1909.

Southard Hoffman, Clerk. By W. B. Maling,

Deputy Clerk.

Certificate to Enrollment.

Whereupon, said pleadings, subpoena, copies of

orders and decree are hereto annexed; said final de-

cree being duly signed, filed and enrolled, pursuant to

the practice of said Circuit Court.

Attest my hand and the seal of said Circuit Court,

this 24th day of May, 1909.

[Seal] SOUTHARD HOFFMAN,
Clerk.

By J. A. Schaertzer,

Deputy Clerk.
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[Endorsed] : Enrolled Papers. Filed May 24th,

1909. Southard Hoffman, Clerk. By J. A. Schaert-

zer, Deputy Clerk.

In the Circuit Court of the United States, Ninth Cir-

cuit, Northern District of California.

No. 14,547.

UNITED STATES OF AMERICA,
Complainant,

vs.

IVfOLLIE CONKLIN et al.,

Defendants.

Opinion.

THE ATTOENEY GENERAL, and ROBT.

T. DEVLIN, United States Attorney, and

GEORGE CLARK, Asst. United States xit-

torney, Solicitors for Comj^lainant.

A. E. BOLTON, N. E. CONKLIN, and CAMP-
BELL, METSON, DREW, OATMAN &

McKENZIE, Solicitors for Defendants.

VAN FLEET, District Judge

:

This is a suit in equity by the United States to

set aside and annul, on the ground of fraud in its

procurement, a patent granted to Mollie Conklin

and Emily M. Reddy, as executrix, and Edward A.

Reddy, as executor, of the estate of Patrick Reddy,

deceased, for a tract of 200 acres of land, under the

act of June 4, 1897 (30 Stat. L. 36), providing for an

exchange with the Government of lands held in
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private ownership in a public forest reserve for other

vacant lands in lieu thereof.

Certain of the defendants have deniurred to the

bill for want of facts to entitle complainant to relief

in equity.

the material averments of the bill are in substance

that in Augvist, 1900, the defendant, Mollie Conklin,

was the owner in fee of an undivided one-half in-

terest in a tract of land, including the land covered

by the patent, comprising some 9,500 acres, known

as the "Monache Lands," situate in Tulare and Inyo

counties, in this State in what is known as tke

Sierra Forest Reserve ; and that Emily M. Reddy and

Edward A. Reddy were each the owiiers of an un-

divided quarter of said tract, their title being sub-

ject, however, to administration in the estate of

Patrick Reddy, deceased, then in course of probate,

under whose will their title was derived, and of

which will they were the executors. That on said

date the said Mollie Conklin and Emily M. Reddy

made and entered into an oral agreement with one

John A. Benson under the terms of which it was

agreed that Benson should buy said entire tract of

land at the rate of $3.80 per acre; that title to the

land might be taken in parcels as desired by the pur-

chaser, but the whole tract to be taken within ninety

days, deeds for different parcels to be executed by

the grantors as desired by Benson and placed in es-

crow and delivered upon payment of the agreed price

per acre; the latter to furnish any necessary ab-

stract of title at his own expense. It is alleged that

at the making of this agreement the law firm of



62 The United States of Americc

Campbell, Metson & Campbell, of wMelj.^ osepli C.

Campbell was the bead, which firm had., /ng acted

as attorneys for the grantors, and in wh^ they had

entire confidence, acted for and repre \,i,ed all the

parties in negotiating the agreement; and it was

understood that said firm or Mr. J. C. Campbell

would continue to act for all parties in the matter

"in preparing and in directing the execution of all

legal documents necessary to the carrying out of the

said agreement, and in advising the said Mollie Conk-

lin and the said Emily M. Reddy at all times in carry-

ing out said agreement on their part," and upon

whose advice they would solely rely; and "that what-

ever instruments were prepared by the said John A.

Benson and presented to the said Mollie Conklin

and the said Emily M. Eeddy for execution in pur-

suance of said agreement, would be in fact prepared

by the said J. C. Campbell, or the said firm of attor-

neys, and that the same would be so prepared strictly

and solely in accordance with the terms of said oral

agreement. '

'

That thereafter the said Benson procured to be

sent to said Mollie Conklin and Emily M. Reddy, by

the hand of a person to them unknown, a large nmn-

ber of written instruments which were represented

to them by such messenger to have been prepared

in and brought from the office of said firm of attor-

neys, and that they were the writings which were to

be executed by them in pursuance of their said agree-

ment of sale, and which they were desired liy said at-

torneys to sign and deliver to such messenger. That

the grantors being of advanced years and unversed
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in legal .
' ters and relying wholly upon the repre-

sentation liade by the agent of said Benson, they,

without e. nination of said papers, or knowledge of

their chan.j' r or import, signed and delivered them

to such messenger by whom they were immediately

carried and delivered to Benson. That the docu-

ments so executed by them "were in fact deeds pur-

porting to convey and relinquish to the United States

Government said ' Monache Lands, ' and were in fact

powers of attorney in blank and undated and with-

out the name of any attorney mentioned therein,

and the said written instruments were in part blank

lieu selections, but that said selections were all in

blank in that there was no description therein of

lands selected in lieu of lands relinquished or sur-

rendered ; that said selections when so executed, were

not dated." That these papers included the deed

and lieu selection and power of attorney subse-

quently URed by Benson as a basis for procuring the

issuance of the patent herein involved ; and that said

ins'f-ruments and each and all of them were executed

bv .^aid grantors through the ''mistake, inadvertence

and fraud hereinbefore alleged," and which was at

all times known to said Benson. That the said last

mentioned deed and other documents were never ac-

knowledged for record by either of the said grantors,

but that upon the receipt of the same the said Benson

"falsely, fraudulently, and without any right so to

do, procured to be attached to said deed, a false,

forged and fraudulent certificate of acknowledgment,

falsely purporting to certify that the said deed had
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been executed" by the grantors in due form of law

before an officer authorized to take the same, and

such as to entitle the same to record ; and that there-

upon the said Benson procured said deed to be re-

corded in the office of the Recorder of Deeds in the

county wherein the lands involved were situated, and

filed said deed with the Department of the Interior

of the United States under the requirements of said

statute and the regulations of the Land Department

in such cases, together with an abstract of the title

to the land described therein, and at the same time

and in like manner, after filling the blanks in said

lieu selection and power of attorney, filed the same

with said Department, which papers were received

and acted upon by the officers of the Department

under the belief that the said instruments were in all

respects genuine and that said Benson was au-

thorized to act for said grantors. That thereafter

in due course said Department approved of the lieu

selection made thereby and issued the patent in suit

and delivered the same to said Benson. That all said

acts by Benson were without right or authority from

the grantors in said deed, and the action thereon by

the officers of the Government was had without

knowledge on their part of said fraudulent acts, but

in the belief that Benson was in all respects au-

thorized to act in the premises and said deeds and

other instruments were in all respects grnnino and

valid.

It is then alleged that the grantors in said deed

"never at any time knew they were deeding, trans-
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ferring, conveying or relinquishing or disposing of

any title or interest in and to said lands to the

United States of America; that they never knew at

any time that they were selecting or authorizing the

selection of any land from the United States of

America in lieu of the lands surrendered by them to

the United States of America; that they never had

at any time authorized such transfer, relinquish-

ment, or selection"; and further that in signing the

written instruments hereinbefore referred to they

believed they were "in fact executing deeds to John

A. Benson to be placed in escrow in pursuance to the

oral agreement hereinbefore alleged. * * * That

said Emily M. Reddy at no time had authority to

transfer or convey the estate of Patrick Heddy, de-

ceased, as such executrix, except under authority of

the Superior Court of the State of California having

jurisdiction of the administration of said estate;

that the said Superior Court never at any time au-

thorized the execution of any of the said written in-

struments so signed, executed and delivered by the

said Mollie Conklin and the said Emily M. Reddy."

It is further alleged ''that the name of Edward A.

Reddy appears signed to all the written instruments

executed in the manner hereinbefore alleged by the

said Mollie Conklin and the said Emily M. Reddy;

that the plaintiff is not advised and informed as to

the understanding of the said Edward A. Reddy at

the time he appears to have so executed the said writ-

ten instruments, and is not advised whether the same

were executed by the said Edward A. Reddy in fact

or whether the same were executed by him inad-
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vertently, or by mistake, or under a misapprehension

of fact, or at all. That the said Edward A. Reddy

had no authority or right to convey the estate of

Patrick Eeddy, deceased, except upon granting of au-

thority so to do by the Su]3erior Court of the State

of California, having jurisdiction over the adminis-

tration of the estate of Patrick Reddy, deceased;

that said court never at any time by any order or

otherwise authorized the execution of said written

instruments or any of them."

It is also alleged "that the administration of the

estate of said Patrick Reddy, deceased, has never

been brought to a close, and that the exioenses of the

administration of the said estate have never been

paid; that claims aggregating a large amount have

been duly presented, allowed and approved against

said estate, and filed with the papers of said estate;

and tiiat the lands described in paragraph 1 hereof

are subject to the payment of the expenses of the

administration of the estate of Patrick Reddy, de-

ceased, and of the payment of all claims and debts

owing by said estate, and that said debts, expenses,

and claims have not been paid, and that said lands

are incumbered by virtue of the administration of

said estate, and that the creditors of said estate hnve

never waived their claim to such lands; that the

owners of said lauds described in paragraph 1 here-

of, within the meaning of the act of Congress here-

inbefore mentioned never at any time deeded, relin-

quished 01' transferred the complete title of said lands

to the United States; that the officers of the United
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States and of the Department of the Interior there-

of in approving the said selection of the said lands

hereinbefore described, and in issuing the said patent

for the lands hereinbefore described, acted inad-

vertently and through mistake in assuming that the

said written instruments so presented to the said De-

partment of the Interior, as hereinbefore alleged,

transferred and conveyed to the United States a

complete title to the said lands first hereinbefore de-

scribed; that said approval and said patent were

made without authority of law in that the owner-

ship of said lands hereinbefore described in para-

graph 1 hereof was never surrendered or conveyed

to the United States."

These are the essential features of the bill ; the alle-

gations as to the other defendants not being ma-

terial for present consideration.* The prayer so far

as material is for a decree setting aside, canceling

and recalling unto the United States the patent in

suit, and declaring that the title to the lands so at-

tempted to be conveyed to the United States in ex-

change for the lands described in the patent has

never vested, and that the title of the United States

to the lands described in the patent be quieted.

The contentions of the defendants as to the alleged

deficiencies of the bill in the want of sufficient facts

to entitle complainant to sue, are, generally stated;

first, that the bill discloses no deception practiced by

the grantors in procuring the deed of relinquishment

constituting legal fraud ; and, second, that under the

facts alleged, the deed, if in any wise subject to be
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assailed, is ^t)idable merely and not void, and the

United States having accepted and acted upon it in

good faith and without notice of the fraud, if any^

received a perfect title to the lands conveyed therebvj

and was consequently in no wise injured; thirds that

the incumbrance of the title, if any, by reason of the

unsettled condition of the estate of Patrick Reddyj

deceased, was disclosed by the abstract, and the Gov-

erim:ient's acceptance of the deed with knowledge of

the state of the title estops it from complaining on

that score ; and, lastly, that the suit cannot be main-

tained because it does not appear that the Govern-

ment has returned or offered to return the consid-

eration passing to it as a basis for the patent.

1. In determining whether this bill states a cause

of action, the first thing to be considered is the legal

effect of its allegations. It might be supposed that

the pleader meant to plead that the grantors never

had in fact executed the deed of relinquishment or

the instruments authorizing the selection of lieu

lands. If this were so, then the deed would be void

and no title would pass to the Government, and no

selection was, in fact, ever made ; and the patent hav-

ing therefore issued under a mistake of fact, the

Government would be entitled to set it aside. While

the oft repeated statement in complainant's brief

that the documents were ** forged" might lead to the

Conclusion that this is the construction put upon the

transaction by the United States Attorney, he ex-

plicitly disclaims this by the following language in

his brief;
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"On the face of the bill, therefore, the deeds exe-

cuted by Mrs. Oonklin and Mrs. Reddy were not void

iristruments, but merely voidable, unless the forgery

of the certificate of acknowledgment defeated the

grant. '

'

This construction of the bill seems to be to be cor-

rect. It may be that when a person definitely in-

tends to execute a certain document, and another is

surreptitiously substituted in its place, and un-

wittingly on his part receives his signature, the lat-

ter document is not, in fact, executed and therefore

void. But here the grantors do not appear to have

had any very definite understanding as to the pre-

cise form of the documents they were to execute ex-

cept that it w^as understood in a more or less tenta-

tive way that they were to execute deeds to Benson

direct ; but it clearly appears th^t they were willing

to sign any papers which their attorney, Mr. Camp-

bell, or his firm, should advise were necessary or

proper in order to carry out the purpose of the

agreement, which was a sale by them of the land.

It will be observed that there is no averment that the

representation by the messenger of Benson that Mr,

Campbell or his firm had prepared and sent the

papers was in fact false ; and since fraud cannot be

presumed it must be taken as true that the papers

were so prepared by Mr. Campbell or his firm, were

considered in compliance with the contract and sent

for the purpose of being executed. The grantors

did then sign and did intend to sign these particular

l^astruments and, therefore, they are not forgeries g:^

void.
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The Government, therefore, can recover, if at all,

only on the ground of fraud. In determining

whether there was, in a legal sense, any fraud in the

transaction, we should first inquire: Do the far-ts

alleged constitute fraud against the grantors? We
all know that it is a common practice for a purchaser

to re-sell the property before the purchase is fully

consiunmated, and he will often purchase with the

view of making such a re-sale. It is also common for

the deed in such case to be made to the second pur-

chaser direct, at the request of the first. Such a

method of consummating a transaction is not un-

usual, and, if understood by the parties, is entirely

regular. In this case it was clearly satisfactory to

Benson for he sent the papers to be executed. It

was satisfactory to the grantors, for they left it to

Mr. Campbell, their duly-authorized attorney in the

matter, and he as we have seen, presumptively pre-

pared the papers and advised their execution.

Under these circumstances the facts themselves do

not show that either Benson or Campbell intended

to in any way defraud the grantors. Moreover, the

bill does not allege that they did any of these acts

with the intent to defraud them, nor does it allege

that they did, in fact, defraud them or obtain any

advantage from them or that they were in any way
injured by the deception, if any, for there is not an

intimation in the bill that the grantors did not re-

ceive the price agreed upon for the land. Under

these circumstances the transaction between the par-

ties it would seem was entirely legal, and could not
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be the subject of any complaint by the grantors on

the facts alleged.

Was the Government defrauded'? A deed was de-

livered to the Government, which was in fact exe-

cuted, and was sufficient to and did convey the title

it purported to convey, and one w^hich w^e have seen

could not be set aside. This was then, no fraud.

An application for lieu lands was likewise sub-

mitted, made under a power of attorney, which

was executed by the parties and gave the authority

which it purported to grant, and which we have seen

was not obtained by fraud. This was then, no fraud.

An abstract of title was submitted which showed

the actual state of the title of the parties and the

recordation of the deed. The deed was, in fact, re-

corded, so this was no fraud.

The only false thing, then, in the whole transac-

tion, as it is alleged, is the fact that the grantors

never acknowledged the deed, and that the certificate

of acknowledgment made by the notary was false,

and that this was procured by and known to Ben-

son. Of course, as is admitted, this did not affect the

validity of the deed as a conveyance, nor did it in

fact prevent its recordation. It is not alleged that

any one had anything to gain by the deception, or

that in fact the Government w^as intended to be or

was in any way affected or damaged thereby. As

the matter is set forth in the bill, however, this con-

stituted a misrepresentation to the Government of a

fact, and it it is safe to assume that if the Govern-

ment had known that the deed was not acknowl-

edged, it w^ould not have issued the patent. Is such
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a misrepresentation a legal fraud, or ground for re-

scinding the contract?

The question thus arises: Can one party to an ex-

change of lands rescind the contract because the deed
of the other was falsely represented to be acknowl-

edged? As suggested, it is not alleged that this was

done with the intent to injure the plaintiff, or that in

fact any injury has resulted. It is not alleged that

the grantors have refused to acknowledge the paper,

or that they have ever been requested so to do. The

Government has not been deprived of the land, and
it does not appear that there is any reason to fear

that it will be. The failure to acknowledge the deed

seems to be a breach of contract at most, and not

with any intention of defrauding the Government of

the land. The only allegation of the purpose of the

deception is "that the said acts of said John A. Ben-

son, last herein described, were committed for the

purpose of falsely and fraudulently procuring the

issuance of said patent." But the procuring of the

patent was a perfectly proper purpose, and it is not

alleged that it was done with the intent to in any

way injure the Government, and as stated it is not

alleged that the Government was, in fact, injured.

It seems to be well settled that no deceit will be

available to set aside an exchange of land if the party

obtained exactly what he bargained for. 14 Ency-

clopedia of Law, page 144.

2. The point made that the grantors did not have

a good unincumbered title, I hardly think is of any

weight. Congress necessarily conferred authority

on the Land Department to deteraiine who were the
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owners of the land, and in the absence of fraud this

determination must be conclusive. A full abstract

was furnished, and, therefore, there was no fraud or

deception in this particular. In Hyde v. Shine, 199

U. S. 62, 82, the Supreme Court recognizes that

*' ownership may not imply a perfect title."

3. Nor do I think the latter case is authority for

the proposition that it is not necessary to show

damage flowing to the plaintiff from the alleged

fraud. There a conspiracy was alleged to obtain

lands from the Grovernment by exchanging lands ob-

tained from the State in the name of fictitious per-

sons, and conveyed by forged instruments. Such

instruments would not pass a legal title to the Gov-

ernment, and, therefore, a conspiracy was clearly

made out which would or could work injury. So the .

remark that the United States Government might

set aside the patent "procured by these fraudulent

means" referred to the means alleged in the indict-

ment there being considered, and not such means as

are alleged in this bill. The two cases are essen-

tially different in their circumstances.

Even if the allegations of the bill disclosed a fraud

on the grantors, this could not be taken advantage of

by them as against the United States, and, therefore,

the United States was not injured thereby. Schultz

V. McLean, 93 Cal. 356.

I know of no rule that makes fraud against the

Government any different from fraud against the

individual; and I do not think the Hyde case points

to any such distinction. It is quite apparent, there-

fore, that the bill is lacking in equity; and in this
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view it is not material to determine ^Yhether ir is

necessary for the bill to allege that the Government
had offered to make restitution before brin^in^ suit

The demurrers will be sustained, with leave to the

complainant to amend if it shall be so advised.

[Endorsed]: Filed Feby. 13, 1909. Southard
Hoffman, Clerk. By W. B. Maling, Deputy Clerk.

In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

UNITED STATES OF AMERICA,
Complainant,

vs.

MOLLIE CONKLIN, W. H. METSON, as Adminis-

trator With the Will Annexed of the Estate

of PATRICK REDDY, Deceased, SYBIL
COLEMAN, Personally and as Administra-

trix of the Estate of EMILY M. REDDY, De-

ceased, B. B. JACKSON, Personally and as

Executor of the Last Will and Testament of

CAROLYN S. REDDY, Deceased, MRS. M.

O. REDDY, JOHN REDDY and KATHE-
RINE MAHAR (nee REDDY), C. L.

HOVEY and THOMAS B. WALKER,
Defendants.

Petition for Appeal to the United States Circuit

Court of Appeals and [Order Allowing Appeal].

The above-named cum})lainant, considering itself

aggrieved by the decree and order of court made and

entered on the 24th day of May, 1909, in the above-

entitled cause, sustaining the demurrer of the de-
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fendants Thomas B. Walker and C. L. Hovey, inter-

posed to the amended bill of complaint in said cause

and dismissing the said amended bill of complaint,

does hereby appeal from said order and decree to the

United States Circuit Court of Appeals for the Ninth

Circuit, for the reasons specified in the Assignment

of Errors, which is filed herewith, and it prays that

this appeal may be allowed and that a transcript of

the record and proceedings and the papers upon

which said order was made, duly authenticated may
be sent to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

Dated June 16th, 1909.

EOBT. T. DEVLIN,
United States Attorney.

GEO. CLARK,
Assistant United States Attorney, Attorneys for

Complainant.

[Order Allowing Appeal.]

The foregoing petition for an appeal is hereby al-

lowed, June 16, 1909.

W. C. VAN FLEET,
District Judge Presiding in Circuit Court.

[Endorsed] : Filed June 16th, 1909. Southard

Hoffman, Clerk. By W. B. Maling, Deputy.
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In the Circuit Court of the United States, Ninth

Circuit, Northern District of California.

UNITED STATES OF AMERICA,
Complainant,

vs.

MOLLIE CONKLIN, W. H. METSON, as Adminis-

trator With the Will Annexed of the Estate

of PATRICK REDDY, Deceased, SYBIL
COLEMAN, Personally and as Administra-

trix of the Estate of EMILY M. REDDY, De-

ceased, B. B. JACKSON, Personally and as

Executor of the Last Will and Testament of

CAROLYN S. REDDY, Deceased, MRS. M.

O. REDDY, JOHN REDDY and KATHE-
BINE MAHAR (nee REDDY), C. L.

HOVEY and THOMAS B. WALKER,
Defendants.

Assignment of Errors.

In connection with its petition for appeal in the

above-entitled matter, the appellant, the United

States of America, hereby assigns the following

errors as having occurred in the making of the de-

cree and order in the above-entitled Circuit Court,

sustaining the demurrer of the defendants Thomas

B. Walker and C. L. Hovey, and dismissing the said

amended bill of complaint, which said decree and

order was made on the 24th day of May, 1909, and

the said appellant respectfully shows:

1. Said Circuit Court erred in determining and

deciding that the amended l)ill of complaint in this
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case did not show that the United States of America

had been defrauded out of the lands patented by it,

as described in said amended bill of complaint.

2. The said Circuit Court erred in determining

and deciding that the title surrendered to the federal

Government for the title procured from the federal

Government had not been obtained by fraud prac-

ticed upon Mollie Conklin and Emily M. Reddy.

3. The Court erred in determining aiid deciding

that a disposition of the lands of th6 said Mollie

Conklin and the said Emily M. Reddy to the United

States of America for other lands to be received in

lieu thereof was in substantial accord with the

agreement for the sale and disposition of said lands,

which said agreement, as charged in the said

amended bill of complaint w^s made between John

A. Benson on the one hand and the said Mollie

Conklin and the said Emily M. Reddy on the other.

Said Circuit Court erred in determining and deciding

that the said agreement between the said John A.

Benson and the said Mollie Conklin and the said

Emily M. Reddy was not an agreement for the sale

of their said lands for cash.

4. The Circuit Court erred in determining and

deciding that the said John A. Benson had the right

to a final delivery of the deeds of the said Mollie

Conklin and the said Emily M. Reddy for their said

lands without payment of the price therefor.

5. The Court erred in determiniilg and deciding

that under their said agreement with the said John

A. Benson for the sale of their said lands as charged

in the complaint, the said John A. Benson had the
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authority to take the deeds of the said Mollie Conk-
lin and the said Emily M. Reddy, to be deposited in

escrow, as charged in the complaint, and thereupon

transfer the title to said lands to the United States

of America, and procure in lieu thereof the patented

lands described in the bill of complaint, and there-

after dispose of said patented lands, and that such

method of dealing with the said lands of the said

Emily M. Eeddy and the said Mollie Conklin was

substantially in accordance with their agreement

with the said John A. Benson referred to in the

amended bill of complaint.

6. The Court erred in determining and deciding

that no fraud was practiced upon the said Mollie

Conklin and the said Emily M. Eeddy in procuring

from them the execution of the instruments whereby

their said lands were and would be transferred to

the federal government and other lands selected and

patented in lieu thereof, as charged in the amended

bill of complaint. The amended bill of complaint

shows that at the time of executing the relinquish-

ments and blank lieu selections, the said Mollie

Conklin and the said Emily M. Reddy were, by

fraud practiced upon them by John A. Benson, of

which fraud the defendants had notice, caused to

sign the relinquishment of their said lands and tlie

said blank lieu selection and the powers of attor-

ne}^ referred to in the said bill of complaint. The

said amended bill of complaint shows that the said

Mollie Conklin and the said Emily ^I. Reddy be-

lieved they were acting upon advice of their counsel:

that they were aged and infirm, and that an utterly
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unfair advantage was taken of them at the time they
were caused to execute the relinquishment of their
said lands to the federal government and the blank
selection of other lands in lieu thereof and the other
papers referred to in the amended bill of complaint
necessary to the surrender of their said lands, the
selection of other lands in lieu thereof, and the dis-

position of such other lands. The amended bill of
complaint shows that said Mollie Conklin and the
said Emily M. Reddy believed that they were exe-

cuting instruments solely for the purpose of carry-
ing out the agreement which was in fact made by
them for the disposition of their said lands.

7. The Court erred in determining and deciding

that the amended bill of complaint fails to show the

United States of America suffered any injury.

8. The Court erred in deterftiining and deciding

that the surrender of a voidable title, such as the

title which was in fact surrendered in this case to

the fe'"'eral government for its perfect and genuine

title patented as described in the bill of complaint,

did not work a fraud upon the United States of

America.

9. The Court erred in determining and deciding

that no deception was practiced upon the United

States of America in the matter of procuring the

patent described in the amended bill of complaint

and in the matter of procuring its title to the lands

so patented.

10. The Court erred in determining and deciding,

if it did so determine and decide, that it was neces-

sary frr the United States of America to tender back
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to some person, the lands which it had received, or

that it was necessary to tender to some person any-

thing whatsoever of value as a condition i^recedent to

the maintenance of this action or to the right of com-

plainant to annul the said patent.

11. The Court erred in determining and deciding,

if it did so determine and decide, that it was neces-

sary, as a condition precedent to the maintenance of

this action, that the said Mollie Conklin or the said

Emily M. Reddy, or the said Mollie Conklin and

the said Emily M. Reddy should tender to some

person any siuns of money which they might have

received from John A. Benson, on account of any of

the transactions referred to in the bill of complaint.

12. The Court erred in determining and deciding,

that the officials of the Department of the Interior

had any power to receive the title which was sur-

rendered in this case and in lieu of which the lands

were patented as described in the bill of complaint

inasmuch as it appears from the said bill of com-

plaint that an undivided one-third interest of said

lands was in administration in the matter of the

estate of Patrick Eddy, deceased, and the Superior

Court of the State of California, in which the admin-

istration of said estate was pending, never author-

ized and never had the power to authorize the sur-

render of said lands or any part thereof, and it had

never been determined in said estate to whom said

lands would be distributed on the final distribution

thereof, and for the further reason that as it appears

from the said bill of complaint said undivided one-

third of the said lands so surrendered was subject to
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all of the debts and of the expenses of administration

of the estate of said Patrick Reddy at the time the

said alleged surrender of the said lands to the United

States of America.

13. The Court erred in determining and decid-

ing, if it did so determine and decide, that the United

States of America could not complain in this case

because the fraud practiced upon the said Mollie

Conklin and the said Emily M. Reddy in the pro-

curement of the surrender of the said lands to the

United States of America was a fraud, if any, prac-

ticed by or u]3on some person other than the United

States of America or its representatives, agents or

employees and that therefore the title surrendered

to the United States was a good unavoidable and

unimpeachable title and the United States of Amer-

ica received complete consideration for its lands

patented as described in the amended bill of com-

plaint.

Wherefore the complainant prays that the said

decree and order of the said Circuit Court may be

reversed and for such other order as may be proper.

Dated June 16th, 1909.

ROBT. T. DEVLIN,
United States Attorney for the Northern District

of California,

GEO. CLARK,
Assistant United States Attorney for the Northern

District of California,

Attorneys for Complainant.

[Endorsed]: Filed June 16th, 1909. Southard

Hoffman, Clerk. By W. B. Maling, Deputy.
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In the United States Circuit Court, Ninth Circuit,

Nortliern District of California.

UNITED STATES OF AMERICA,
Complainant,

vs.

MOLLIE CONKLIN, W. H. METSON, as Admin-

istrator with the Will Annexed of the Estate

of PATRICK REDDY, Deceased, SYBIL
COLEMEN, Personally and as Administra-

trix of the Estate of EMILY M. REDDY,
Deceased, B. B. JACKSON, personally and

as Executor of the Last Will and Testament

of CAROLYN S. REDDY, Deceased, Mrs.

M. G. REDDY, JOHN REDDY and KATH-
ERINE MAHAR (nee REDDY), C. L. HO-
VEY and THOMAS B. WALKER,

Defendants.

Order Allowing Appeal, etc.

The United States of America, having petitioned

for an apjDeal in the above-entitled suit and an as-

signment of errors having been filed,

—

It is ordered that the said appeal be and the same

is hereby allowed;

And it is further ordered that a true coj)y of the

record, opinion of the Court, assigimaent of errors,

and all proceedings in the cause, under the seal and

hand of its clerk, be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, San

Francisco, California.

Dated June 16th, 1909.

W. C. VAN FLEET,
Judge.
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[Endorsed] : Filed June IGtli, 1909. Southard

Hoffman, Clerk. By J. A. Scliaertzer, Deputy.

In the United States Circuit Court, Ninth Judicial

Circuit, Northern District of California.

No. 14,547.

UNITED STATES OF AMERICA,
Complainant,

vs.

MOLLIE CONKLIN et al..

Defendants.

Certificate [of Clerk U. S. Circuit Court] to Record

on Appeal.

I, Southard Hoffman, Clerk of the Circuit Court

of the United States of America, of the Ninth Judi-

cial Circuit, in and for the Northern District of Cali-

fornia, do hereby certify the foregoing one hundred

and ninety-one (191) pages, numbered from 1 to 191

inclusive, to be a full, true and correct copy of the

record and proceedings in the above-entitled cause,

and that the same constitute the record on appeal

to the United States Circuit Court of Appeals for the

Ninth Circuit.

I further certify that the cost of preparing and

certifying the transcript of Eecord on Appeal in

this cause amounts to the sum of $108.40, and that

said sum will be charged by me in my quarterly ac-

count against the United States., for the quarter

ending September 30, 1909, and that the original

citation issued in said cause is hereto annexed.
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In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 10th

day of August, A. D. 1909.

[Seal] SOUTHARD HOFFMAN,
Clerk of the United States Circuit Court, Ninth Ju-

dicial Circuit, Northern District of California.

By J. A. Schaertzer,

DejDuty Clerk.

[Citation on Appeal—Original.]

UNITED STATES OP AMERICA,—ss.

The President of the United States, to Mollie Conk-

lin, W. H. Metson, as Administrator with the

Will Annexed of the Estate of Patrick Reddy,

Deceased, Sybil Coleman, Personally and as

Administratrix of the Estate of Emily M.

Reddy, Deceased, B. B. Jackson, Personally and

as Executor of the Last Will and Testament of

Carolj^n S. Reddy, Deceased, Mrs. M. G. Reddy,

John Reddy and Katherine Mahar (nee Reddy),

C. L. Hovey and Thomas B. Walker, Defend-

ants, Greeting:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of San

Francisco, in the State of California, within thirty

days from the date hereof, pursuant to an order al-

lowing an appeal, of record in the Clerk's Office of

the United States Circuit Court for the Northern

District of California, wherein United Stiites of

America is appcUant, and you are appellees, to show
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cause, if any there be, why the decree rendered

against the said appellant, as in the said order al-

lowing appeal mentioned, should not be corrected,

and why speedy justice should not be done to the

parties in that behalf.

Witness, the Honorable WM. C. VAN FLEET,

United States District Judge for the Northern Dis-

trict of California, presiding in the United States

Circuit Court, Ninth Circuit, Northern District of

California, this 16th day of June, A. D. 1909.

W. C. VAN FLEET,

United States District Judge.

Due personal service and receipt of copies of the

within citation and of petition for appeal, assign-

ment of errors, and order allowing appeal herein

admitted this 23d day of June, 1909.

A. E. BOLTON,

Attorney for Thomas B. Walker and C. L. Hovey.

CAMPBELL, METSON, DREW, OATMAN
& MACKENZIE,

Attorneys for Certain Defts.

[Endorsed] : No. 14,547. U. S. Circuit Court, for

the Ninth Circuit. United States, Appellant, vs.

Mollie Conklin et al. Citation on Appeal. Filed

June 24th, 1909. Southard Hoffman, Clerk U. S.

Circuit Court. By W. B. Maling, Deputy Clerk.
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[Endorsed]: No. 1751. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Appellant, vs. MoUie Conklin,

W. H. Metson, as Administrator with the Will An-

nexed of the Estate of Patrick Reddy, Deceased,

Sybil Coleman, Persx)nally and as Administratrix

of the Estate of Emily M. Reddy, Deceased, B. B.

Jackson, Personally and as Executor of the Last

Will and Testament of Carolyn S. Reddy, Deceased,

Mrs. M. G. Reddy, John Reddy and Katherine Ma-
har (nee Reddy), C. L. Hovey and Thomas B.

Walker, Appellees. Transcript of Record. Upon
Appeal from the United States Circuit Court for the

Northern District of California.

FHed August 10, 1909.

F. D. MONCKTON,
Clerk.
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THE UNITED STATES OF AMERICA,
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MOLLIE CONIO^IN et al.,
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No. 1751

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

THE UNITED STATES OF AMERICA,
Appellant,

vs.

MOLLIE CONKLIN et al.,

Appellees.

APPELLANT'S BRIEF.

GENERAL EXPLANATION.

This is an appeal from an order of the court sus-

taining a demurrer to, and dismissing the amended

bill of complaint filed by the United States of Amer-

ica against MoUie Conklin and others. While Mol-

lie Conklin is a defendant in the case, her rights are

not strictly those of an adverse claimant. The foun-

dation of the suit was certain fraud alleged to have

been practiced upon MoUie Conklin and one Emily

M. Reddy and upon the United States. It is alleged

that Mollie Conirlin, the estate of Patrick Reddy,

and one Edward A. Reddv owned certain land called



the *'Monache" lands, situated within Tulare and

Inyo Counties, California. The ownership of Emily

M. Reddy and Edward A. Reddy was subject, how-

ever, to the administration of the estate of Patrick

Reddy, deceased. Mollie Conklin owned an undi-

vided one-half, and the estate of Patrick Reddy o^^ai-

ed an undivided one-half of the said lands. Emily

M. Reddy and Edward A. Reddy were devisees of the

land under the will of Patrick Reddy, deceased.

It is alleged m the bill that John A. Benson,

through fraud practiced upon Mollie Conklin and

Emily M. Reddy, succeeded in obtaining from them

deeds to 160 acres of the "Monachc" lands, convey-

ing to the United States of America their interest

therein. At the time the deeds were secured, blank

lieu selections of the lands were executed. These

were obtained through the same fraud. Thereafter

the description of the lands which John A. Benson

desired to select in lieu of the lands deeded to the

Government, was filled in the blank lieu selections.

A lieu selection was then made and a patent ob-

tained for the Government land. The particular 160

acre tract of land which was patented is described in

paragraph XVI of the bill (p. 2-1 Tr.). The land

surrendered in lieu of this 160 acre tract is described

in paragraph I of the bill (p. 4 Tr.). Before pat-

ent, the lands selected were transferred under a

forged power of attorney. The Government was de-

frauded by the fraudulent representation that Ben-

son had authority to make the lieu selection and de-

liver the deed of relinquishment.



The surrender of the lands was made under the

Act of Congress approved June 4, 1897, permitting

the relinquishment to the Federal Government, of

lands lying within forest reserves under selection of

other lands in lieu thereof. The ''Monache" lands

lay within the Sierra Forest Reserve.

We will make brief reference to the statute in-

volved, and then set forth an analysis of the com-

plaint, and close this brief with the argument in

support of our contention that the decree in the

lov/er court should be reversed.

THE ACT AND REGULATIONS INVOLVED.

On June 4th, 1897, Congress passed an Act relat-

ing to the surrender or relinquishment of lands with-

in the limits of forest reserves and the selection of

other lands in lieu thereof. The provisions of said

Act are found in Vol. 30, Stats. L., p. 36, and are as

follows

:

'

' That in cases in which a tract covered by an
unprotected bona fide claim, or by a patent is

included within the limits of a public forest

reservation, the settler or owner thereof may, if

he desires to do so, relinquish the tract to the

Government and may select in lieu thereof a
tract of vacant land open to settlement, not ex-

ceeding in area the tract covered by his claim
or patent;" etc.

The Secretary of the Interior of the United States

and his subordinate, the Commissioner of the Gen-



eral Land Office, under the Revised Statutes, and

under various special provisions, have power to pro-

mulgate all rules and regulations necessary for the

carrying out of the Statutes of the United States

relating to the disposition of public lands.

Caha V. U. S., 152 U. S. 211 ; 38 L. Ed. 415.

In some cases, as in the case cited, the regulations

will supplement the statute, and be the means where-

by it becomes operative.

See also:

Ex parte Kollock, 165 U. S. 533; 41 L. Ed.

815;

Wilkins v. U. S., 96 Fed. 837

;

Section 161, R. S.

After the passage of the Act of 1897, the proper

officials of the Land Department immediately pro-

mulgated regulations providing for the surrender of

lands that might lie within established forest re-

serves, and providing for the method in which lieu

selections should be made.

The regulations which were operative at the time

the selections in this case were made are found at

the following references:

30 L. D. 23;

30 L. D. 590.



These regulations ^Ye^e approved on April 4, 1900.

Prior to that time, other regulations were enacted

which are found at the following references

:

29 L. D. 598

26 L. D. 421

27 L. D. 301

28 L. D. 521

29 L. D. 391.

PROCEDURE IN LAND DEPARTMENT.

Under the rules and regulations which made pro-

vision for the relinquishment of lands within forest

reserves, and the selection of other lands in lieu

thereof, the individual making the relinquishment

made out a deed to the United States. This deed

the individual was required to record in the office of

the County Recorder of the county in which the re-

linquished lands were situated. The individual then

took this deed and presented it to the Register and

Receiver of the United States Land Office, for the

district in which the relinquished lands were situ-

ated. At the time of presenting such deed he filed

therewith what is known as a non-occupancy and

non-mineral affidavit for the purpose of showing

that the lieu land was vacant, and of a character per-

mitting its selection. The individual filed also at the

same time with the register and receiver an abstract

of title to the relinquished lands. He filed also at

the same time with the same officer a selection signed



by himself of the kinds desired in lieu of those re-

linquished. Thereupon, notice of the desired selec-

tion was ordered by the register both l)y posting and

publication. After the period for giving notice had

expired, and proof of the publication and posting

had been hied with the register, all of the papers,

providing there was no contest over the character of

the land or its occupancy were forwarded to the

Commissioner of the General Land Office. The reg-

ister and receiver certified that the lieu lands were

free from conflict and that there was no adverse fil-

ing, entry or clajm thereto. The papers were then

reviewed by the Commissioner, and the selection ap-

proved. Patent followed as a matter of form.

The proceedings, compliance with which was re-

quired by the rules and regulations of the Depart-

ment of the Interior were the proceedings which

were fully complied with by the persons procuring

the deed of relinquishment from Mrs. Conklin and

Mrs. Reddy.

ANALYSIS OF COMPLAINT.

Paragraph I (p. 4 Tr.) declares that on August

1st, 1900, Molly Conklin, who is named as one of the

appellees herein owned an undivided one-half of

certain lands.

Paragraph 2 alleges that she was at the same time,

the owner of the undivided one-half of 8,800 acres

of land, known as the "Monache'' lands, situated

in the Sierra Forest Reserve.



Paragraph III (p. 4 Tr.) alleges that Emily M.

Redely and one Edward A. Reddy were at the same

time the owners of the other midivided one-half of the

lands mentioned in paragraphs 1 and 2 of the com-

plaint, but that at said time the said lands were sub-

ject to administration in the estate of Patrick Reddy,

and that Emily M. Reddy and Edward A. Reddy

were the executors of Patrick Reddy 's will under

which said undivided one-half of the said lands had

been devised to them.

Paragraph IV (p. 6 Tr.) alleges that while the

said Moll}^ Conklin and the said Emily M. Reddy

owned the said interests in the said "Monache"

lands, a certain agreement was entered into between

themselves and one John A. Benson in the law office

of Messrs. Campbell, Metson and Campbell. It will

be necessar}^ for the court to read the terms of this

agreement. Briefly stated, it provided for the sale

of ''Monache" lands at $3.80 an acre, the sale to be

consummated within ninety days, the deeds for the

lands to be made forthwith, and placed in escrow,

such deeds to he tvitlidraum only upon the actual

payment of the cash for the lands.

Paragraph V (p. 8 Tr.) alleges facts explaining

how it was that Molly Conklin in the said transac-

tion for the sale of the lands, came to rely upon the

supposed advice of attorney J. C. Campbell and the

firm of Campbell, Metson and Campbell.
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Paragraph VI (p. 10 Tr.) alleges facts of a sim-

ilar nature as a basis for reliance of the same char-

acter on the part of Emily M. Reddy.

Paragraph VII (p. 10 Tr.) alleges that as a part

of the said agreement, it was at all times undei*stood

by Benson, Mrs. Reddy, and Mrs. Conklin that J. C.

Campbell and the firm of Campbell, Metson and

Campbell should attend to aU of the legal work that

would be involved in the execution of the written in-

struments necessary to carry out said agreement,

and that it tvas tinderstood as a part of said agree-

ment, that Mrs. Reddy and Mrs. Conklin would he

advised hy, and irould act upon the advice of, the

said) J. C. Camphtll and of the said firm of attorneys.

Paragraph VIII (p. 13 Tr.) alleges facts showing

why it was that at the time the deeds for the "Mon-

ache" lands w^ere executed, Emily M. Reddy and

Moll}^ Conldin relied upon, and acted solely upon the

supposed advice and direction of the said J. C.

Campbell and said firm.

This paragraph further declares that it was

agreed that whatever instruments were to be pre-

pared for the purpose of carrying out the agreement

entered into l)y the parties, would be prepared strict-

ly and solely in accordance with the terms of the

agreement and tliat J. C. Campbell, or the law firm

of Campbell, Metson & Campbell, would prepare

these papers. It is further charged that no other

agreement for Ihc dispositio)) of their lands tvas

ever )}tadc hy Mollie ConhVni and Emily^M. Reddy.



Paragraph VIII (p. 13 Tr.) alleges facts and re-

peats more in detail some facts previously alleged,

showing why it was that at the time the deeds for

the ''Monache" lands were executed, Emily M.

Reddy and Mollie Conklin relied u]3on, and acted

solely upon the supposed advice and direction of the

said J. C. Campbell and said firm. This paragraph

further alleges that it was understood at the time

the agreement was made by Benson, Mrs. Reddy and

Mrs. Conklin, in the office of the firm of Campbell,

Metson & Campbell, that in the matter of executing

the papers necessary to carry out the agreement,

Mollie Conklin and Emily M. Reddy would rely

solely upon the advice of the said firm. And this

paragraph further alleges that both Mollie Conklin

and Emily M. Reddy were advanced in years and

their faculties were impaired by old age, and that

John A. Benson knew of the enfeebled condition of

these Wo women and of the great trust and confi-

dence which they imposed in the firm of Campbell,

Metson & Campbell, and knew that they intended to

rely solely upon the advice of said firm in the matter

of executing all the written instruments necessary to

carry out their agreement.

Paragraph IX (p. 14 Tr.) alleges that some time

in August, 1900, after the making of the agreement,

John A. Benson procured some one, whose name is

unknown to the complainant, to bring a lot of writ-

ten instruments to Mrs. Reddy and to Mrs. Conklin

and procured such person to falsely and fraudu-
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lently represent and pretend that such written in-

struments were prepared for the signatures of Mrs.

Conklin and Mrs. Reddy and prepared for the pur-

pose of carrying out the agreement previously en-

tered into b}' them. The false and fraudulent rep-

resentations then and there made by the agent of

John A. Benson, are fully, particularly, and speci-

fically set forth in said paragraph IX.

It was a plain, palpable fraud practiced upon two

aged women by 7:»retending that certain written in-

struments were prepared for their execution by their

own attorney, it being known the}" would rely on the

advice of such attorney. The exact circumstances

attending the execution of the instruments are set

forth, and the complaint clearlv and explicith^ sets

out why it was that the written instruments were

not examined at the time of the execution of the

same.

Paragraph X (p. 15 Tr.) sets out in detail and

specificalty how, under the particular circumstances

attending the execution of the papers, it was that

Mollie Conklin and Emily M. Reddy failed to ex-

amine the written instruments submitted to them by

the agent of John A. Benson. It is charged that

they were advanced in years, that their mental fac-

ulties were impaired and weakened by old age, that

they believed they had a right to rely solely upon the

care of their attorneys in preparing the said written

instrinnents, because of the agreement that they

shotdd be prepared hy the said' attornrys and hccause
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of the trust and confidence reposed hy them in their

attorneys; th'^it the agent of the said John A. Benson,

acting for the said Benson, knetv of the said belief,

understanding and confidence existing on the part

of the said Mollie Conklin and the said Emily M.

Reddy at the very time he made his false represen-

tations that the written instruments had been pre-

pared hy the attorneys in pursuance of, and to carry

out the original agreement. It is charged that these

representations were false; that they were made to

take advantage of the said Mollie Conklin and Emily

M. Reddy, and the confidence which it was at the

time Imown was being imposed in their attorneys,

and in order to procure their lands other than in

accordance with their said agreement, and contrary

to their will and consent.

Paragraph XI (p. 16 Tr.) alleges that the instru-

ments thus unwittingl}" signed, were taken by the

agent of Benson and delivered to him uncondition-

ally. There was no escrow about it. He was given

absolute control over the property. He was enabled

to deliver the deeds to the United States. It is

charged that the delivery of the deeds to the agent

of Benson was because of the same false representa-

tions which had procured their execution.

Paragraph XII (p. 17 Tr.) charges that the

papers submitted for the signature of the said Mollie

Conklin and Emily M. Reddy were in part absolute

deeds of relinquishment of the said lands to the

United States ; that they were in part lieu selections,
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the description of the lands not being filled in how-

ever, at the time of the signing; and that they were

in part powers of attorney, the names of the attor-

ney and descriptions of lands not being filled in at

the time of the signing.

One of the lieu selections, after it had been filled

out, is attached to the bill of complaint and marked
Exhibit A.

One of the powers of attorney, after having been

filled out, is attached to the bill of complaint and

marked Exhibit B.

It is charged that none of the instruments ex-

ecuted were executed for the purpose of carrying out

the original agreement.

Paragraph XIII (p. 18 Ti'.) sets out fully that

the agent of John A. Benson knew the statements he

was making were false, and that he took advantage

of Mollie Conklin and Emily M. Reddy in procur-

ing the execution of the instruments, under the be-

lief on their part that they were carrying out their

agreement.

Paragraph XIV (p. 19 Tr.) recites that after

John A. Benson had procured the execution of the

deeds of relinquishment, lie delivered the same to

the United States in pursuance of the laws, rules

and regulations peiinitting the surrender of lands

within the Forest Reserves and the selection of other

lands in lieu thereof. The parac^raph further charges

(bottom of p. 20 and top of p. 21 Tr.) that Benson
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caused the blanks to be filled in Exhibit A, that is,

the lieu selection, with the description of the lands

shown to have been selected by that lieu selection,

and that he presented this forged lieu selection to the

Department of the Interior at the time he presented

the deed of relinquishment. It is charged that he

had no authority to present this lieu selection.

Paragraph XV (p. 21 Tr.) charges that C. L.

Hovey aided and abetted John A. Benson in carry-

ing out his fraudulent plans.

Paragraph XVI (p. 22 Tr.) sets forth in sub-

stance that Benson and his agent Hovey, fraudto-

lently represented that they had authority to relin-

quish the said lands to the United States of America,

and to select other lands in lieu thereof. It is set

forth that the officers of the " Department of the

Interior believed these representations and relied

upon their supposed truthfulness and that on May
12, 1902, they approved the forged lieu selection.

It is set forth that the officers of the Department of

the Interior never at any time knew of the fraud

practiced iij^on Mollie Conklin and Emily M. Reddy

and that they at all times believed the transaction

tvas an honest one. The facts of the case are pleaded

fully. It is set forth in this same paragraph.

It is set forth in this same paragraph (p. 23) that

the deceit practiced upon the officers of the United

States and their mistaken belief as to the facts,

resulted in the issuance of a patent to the lands in-
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volved, en July 22, 1902. Tliis patent was delivered

to Benson and Hovey, the patentees being MoUie

Conklin, Emily M. Reddy, executrix, and Edward

A. Eeddy, executor of the last will and testament of

Patrick Redd3% deceased. These facts are charged

in this same paragraph.

Paragraph XVI (second number) (p. 24 Tr.)

describes the lands j)atented.

Paragraph XYII (p. 24 Tr.) recites that said

Hovey acting under the power of attorney (Exhibit

B), transferred the patented lands to Thomas B.

Walker.

Paragraph XVIII (p. 25 Tr.) charges that Hovey

acted with notice of all the facts known to Benson.

Paragraph XIX (p. 25 Tr.) charges that Hovey,

acting under the power of attorney, had no author-

ity whatever to transfer the lands patented. It is

charged that Walker received his deed before the

approval of the lieu selection, and was therefore

legally chargeable with notice. It is also charged

that Hovey was acting as the agent of Walker in the

attempted acquisition of the lands. Thus, Walker

is charged with notice in fact.

Paragraph XX (p. 26 Tr.) specifically recites

that Mollie Conklin and Emily M. Rcddy never

believed that they were signing the instruments

which they did sign, and that they never authorized

the transfer of the lands to the defendant Walker.
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It is also charged in this paragraph that Emily M.

Eeddj^ had no authority to transfer or convey the

estate of Patrick Eeddy to the United States of

America, and that the transfer of the Reddy interest

was never authorized by the Superior Court in which

the probate of the Patrick Reddy estate was

pending.

The paragraph further recites want of knowledge

as to whether any fraud was practiced upon Edward

A. Reddy in procuring him to deed his interest in

the property to the United States.

Paragraph XXI (p. 27 Tr.) recites that the estate

of Patrick Redely is as yet unadministerecl and that

it is encumbered, and the very lands transferred will

be needed in administration.

Paragraphs XXII and XXIII (pp. 29 and 30

Tr.) recite the appointment of other representatives

who are necessary parties to the action.

Paragraph XXIV (p. 30 Ti'.) recites that Mollie

Conklin, on discovering that she was defrauded, ten-

dered to John A. Benson certain moneys which she

had received from him under the mistaken belief that

the instrument she signed had been executed in pur-

suance of the agreement.

Paragraph XXV (p. 32 Tr.) recites that the land

conveyed to the United States has never been encum-

bered by it, and that the court may make such dis-

position of it as may be equitable on the rendition

of its decree.
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Paragraph XXVI (p. 32 Tr.) enumerates the

adverse claimants.

It is prayed that the title of the Government to

its lands shall be quieted and that all the fraudulent

and forged instruments canceled and the approval

of the selection annulled.

EKROliS SPECIFIED.

The appellant contends that the patent which was

issued by the government in this case should be can-

celed for the following reasons

:

1st. For the fraud practiced upon Mrs. Conklin

and Mrs. Reddy in procuring from them a deed of

relinquishment to the United States when in fact

they intended to execute a deed in accordance with

the contract of sale charged in the bill of complaint.

2nd. On account of the fraud practiced against

the appellant in the presentation of a deed of relin-

quishment jDrocured through fraud, and in the pres-

entation to this appellant of a forged lieu selection,

and thereby falsely representing authority to make

the exchange of lands.

3rd. For the reason that the officers of the Land

Department of the United States had no power

whatever to transfer the patented lands under the

statute permitting lieu selections, except for lands

which were owned absolutely hy the individuals

making the transfer.
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The Redely estate at the time the deed of relin-

quishment was made was in administration and sub-

ject to the pajinent of debts and expenses of admin-

istration.

The assignment of errors, though presenting these

points variously, raise practically but these three

points (see pp. 76 to 81 Tr).

Upon these points appellant relies and specifies

the same as grounds for reversal.

The appellees. Walker and Hovey, contend that

the United States cannot have the patent set aside

for the following reasons:

1. The deed of relinquishment made to the

United States was voidable and not void, and was

accepted by the United States without notice of the

fraud practiced upon Mrs. Conklin and Mrs. Reddy.

It is claimed that the United States therefore has a

perfect title and is not injured; that the fraud is

collateral and immaterial so far as the United States

is concerned.

2. It is contended, further, that the United States

cannot sue to recover the patented lands because it

has not returned the consideration which passed to

it, and which was the basis of the patent.

3. It is contended that the bill does not suffi-

ciently show that the property of the estate of

Reddy was encumbered in any such way as to injure

the Federal Government in accepting the deed of
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relinquislmicnt ; it is contended that for aught that

appears there were other assets available for the

purpose of discharging all of the costs of adminis-

tration, and all of the debts of the Reddy estate.

4. It IS urged that ]\Iollie Conklin never returned

the consideration received by her and therefore can-

not complain of fraud.

5. It is also insisted the State statute of limita-

tions allowing three years in which to bring an

action for fraud had run against Mrs. Conklin and

Mrs. Reddy Avhen the bill w^as filed. The time they

acquired knowledge is not alleged.

6. It will also be urged that fraud is not suffi-

ciently charged.

The case is an important one, not only on account

of the property involved in this case, but also on ac-

count of the fact that similar questions will arise in

other suits filed in the Circuit Court entitled Umted
States V. Hyde, and United States v. Walker, in-

volving large tracts of land. Suits similar to this,

moreover, based on the same state of facts, are

pending in other districts wherein the patented

lands lie.

I.

AVe will concede from the outset that it appears

from the bill of complaint that both Mrs. Redd}^ and

Mrs. Conklin did in fact sign the deed of relinquish-

ment which was delivoi-od to nnd accepted ]\v the
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Government under the belief that it was the volun-

tary act and deed of Mrs. Conklin and Mrs. Reddy.

Tlie bill distinctly charges such execution. We take

no issue with counsel on this point. The courts draw

a clear distinction between voidable instruments and

those which are void. In the case referred to by

counsel in his brief in the Circuit Court, that of

Marcien v. Bortliy, 46 L. R. A. 694,

the Supreme Court of the State of New York holds

that under some circumstances a deed may be signed

by a party, and yet be but the equivalent of a void

or forged instrument. In the case referred to the

deed was signed without any knowledge whatever

that the grantor was in fact signing a deed. In the

case before the court we have charged that Mrs.

Conklin and Mrs. Reddy believed they were signing

a deed in pursuance of a contract previously entered

into between themselves and John A. Benson.

The true distinction between a void deed and one

merely voidable in a case in which the instrument is

signed by the defrauded party is pointed out in the

case of

Griffon v. Roanoake R. R. <£• Lhr. Co., 140

N. C. 514; 53 S. E. 307, 6 L. R. A. (New
Series) 463.

The court in this case say

:

*' Defendant, however, insists that the fraud
practiced by its action in procuring the execu-
tion of the deed was in the faction, and not in
the treaty. That the deed was absolutely void,
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was not the act and deed of plaintiffs, and its

vendee acquired no title to the Long Leaf Pine.

It is true that the Courts recognize the distinc-

tion between the two classes of frauds. * * *

The distinction is pointed out by Battle, J., in

Mac-Arthur v. Johnson, 61 N. C. 317, in which
he says:

*' 'An instance of fraud in the factum is when
the grantor intends to execute a certain deed and
another is surreptitiouslj^ substituted in the

place of it.' Referring to instances of fraud in

the treaty or representation he says

:

" 'In all of them it will be seen that the party

knowingly executes the very instrument which
he intends ; but is induced to do so by means of

some fraud in the treaty or some fraudulent

representation or pretense.'
"

In the case last cited a false representation was

made as to what was contained in the deed which

was signed, but the grantor intended to affix his

signature to the instrument Avhich was in fact signed.

If the person does not intend to affix his signature

to the instrument which he in fact signs, as in those

cases in which a deed is surreptitiously substituted

in place of the one the party intended to sign, such

a deed is a forgery and is absolutely void.

It is conceded that the deeds executed by Mrs.

Conklin and Mrs. Reddy were voidable instruments,

and not merelj^ void.

The bill also charges that the United States ac-

cepted tlie deed of relinquishment executed by ^Irs.

Conklin and Mrs. Reddy under the belief that the

whole transaction was genuine and voluntary.
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This brings us to the question as to whether the

United States had any right to sue to set aside the

patent which it issued after accepting the deed of

relinquishment. We think that it clearly has such

right, and that the appellees, Walker and Hovey,

will not be heard to contend that the consideration

received by the Government must be restored before

it can maintain an action to cancel the patent.

It will be observed at the very outset that Walker

and Hovey are charged with notice of a fraud prac-

ticed upon Mrs. Conklin and Mrs. Eedd}^

It is also charged that the transfer to Walker was

made under a forged powder of attorney and that

such transfer was made before the issuance of the

patent. In the case of

Hyde v. Shine, 199 U. S. 62; 50 L. Ed. 97,

questions similar to those involved in this contro-

versy were discussed by the Supreme Court. The

indictment charged a conspiracy to procure lands

from the Federal Government. Such conspiracy

involved in part the pretended obtaining and in part

the fraudulent obtaining of lands from the State of

California by fictitious and fraudulent applications.

Thereafter, the lands w^ere to be nominally or in fact

surrendered to the Federal Government in the names

of the State applicants who were myths or who were

genuine applicants who had committed perjury in

procuring the lands from the State of California,

and thereupon selections were to be made in the
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name of the fictitious applicants or the fraudulent

State applicants, and patents obtained in their

names. The scheme was eifective. It involved forg-

ery and perjury. If the mythical State applicant

made a mythical transfer of his supposed right to a

real person, and the State's title ran to real person,

then in every instance except where forged deeds of

conveyance may have been used, the title of the

Federal Government was not void.

Hyde and Benson w^ere indicted, and were removed

to the District of Columbia for trial. On the hearing

of the habeas corpus proceedings, growing out of the

removal, it w^as contended that the United States

w^as not injured by the transactions complained of.

After discussing this particular point and making

various remarks with reference to the same, the

Supreme Court at page 83 of its opinion declares

as follows:

"Under the circumstances, it cannot be

doubted that the United States might maintain

a Bill to cancel the patents to the exchanged
lands procured hy these fraudulent means, not-

notwitlistanding their title to the forest reserve

lands might he good."

Three justices dissented from the majority opin-

ion of the court, but the dissent was not based upon

the ground that a conspiracy to defraud was not

sufficiently charged nor u])on the ground that a con-

spiracy to defraud w^as not sufficiently shown. The

Court spoke of n-^quired titles, actual titles, not titles

void for forgery.
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The remarks of the Supreme Court in this case

are applicable here. A fraud was practiced upon

Mrs. Conklin and Mrs. Reddy. By means of this

fraud, a deed was procured from thein which, in-

stead of transferring certain lands to John A. Ben-

son, in pursuance of an agreement previously en-

tered into, relinquished such lands to the United

States. As in the case of Hyde v. Shine, it might

be conceded that the United States got a title. It

does not follow, however, that the United States

would have no right to set aside a patent issued for

exchanged lands which had been procured from it by

fraudulent practices and transferred to parties hav-

ing no right thereto. Though they relinquished the

lands, they yet had the equitable title.

If the deed was merely voidable, that does not

defeat the right of the United States to set aside the

patent, and it may do this without its having made a

formal retransfer of the relinquished lands.

Undoubtedly Congress meant that one should not

come bringing for its good title, a title foul wdth

fraud. The Act meant the United States would ex-

change its lands, with title good in law and good in

equity, for an equal amount of land with an equiva-

lent title. See the case of

United States v. Hyde, 132 Fed. 549.

It is not an answer to say the Government was a

bona fide purchaser. It is not required to cloak

itself tvitli any such plea. It is sufficient that it has
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been deceived and wronged, that it has acted through

fraudulent persuasion and that what was given is

less than what was received. The plea of bona fide

purchaser might avail should an action be brought

by it to clear its title, but it had a right to an honest

title, for that is what it gave.

And whether a sovereign purchases in good or bad

faith is largely innnatorial. It cannot be sued except

at its ojDtion, and its patent for lands acquired in

bad faith would, under the doctrine of supremacy of

the sovereign, be absolutely impregnable. And for

the same reason must the argument fail, that as

Mollie Conldin and Emily M. Reddy could not sue

to recover their lands after three years from the

discovery of the fraud, and it does not appear that

they moved in the matter within the three years

from such discovery, and no fact as to such discov-

ery is alleged at all, therefore the bill is bad.

But they did not transfer their lands to John A.

Benson, and the case is therefore stronger than a

case under the facts involved in the general Hyde

and Benson suits. They transferred them to the

United States, the sovereign. There is no statute

of limitations governing the time within which tliey

might have sued the United States. There is no

statute of repose making good the Government's

bad title, for the sovereign cannot be sued.

Subdivision 4 of Section 338 of the Code of Civil

Procedure of this State has no bearing on the mat-
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ter. That section makes three years the Ihnitation

of an action for fraud. The Federal Government

has a six-year statute of limitation against its own

actions to set aside patents (29 Stat. L. 42). The

limitation of actions against the United States under

the Tucker Act is six years (24 Stat. L. 505). The

latter Act would not permit a suit against the United

States to quiet title. But it would permit a suit

against the United States for the value of lands

taken if the element of tort can he eliminated. This

was held in the case of Cohen v. United States, tried

by Judge Morrow in the Circuit Court for the Ninth

Circuit.

The Government in this case was also defrauded

by Benson when he pretended there was a perfect

title tendered.

In the Hyde and Benson cases essentially very

similar practices w^ere adopted. Can it possibly be

said that those men who in their own names pre-

sented, or who caused to be presented, to the United

States titles foul with fraud gave to the United

States what it was entitled to receive?

Here the very broker who puts the bargain

through grossly deceives the vendor and as grossly

deceives the vendee, and because the vendee bought

innocently, believing it acquired a perfect right it

cannot sue because it is a bona fide purchaser! The

moral right to make such a plea does not exist on

the part of a sovereign. It calls such practices
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against it crimes, as is shown b}^ the case of Hyde

V. Shine and the recently decided case of the United

States V. Pcrriu^ 169 Fed. IT. The plea is wholly un-

necessary to protect the property of the sovereign. It

is irrelevant. It can buy in fraud ; its title would be

impregnable. The G overnment had a right to a pure

title at the hands of the relinquisher ; that is what it

gave,—a perfect title hj its patent.

The Government had a right to receive a clean

title, a perfect legal and equitable title.

U. S. V. Hyde, 132 Cal. 549.

Moreover, the selection w^hich w^as presented to the

United States was a forged instrument. Of course,

this selection w^as not the instrument whereby the

conveyance to the United States w^as attempted. It,

how^ever, was a fraudulent instrument. It was a

forged instrument, because the description of the

selected lands was inserted in the same after the

same had been signed by Mrs. Conklin and Mrs.

Reddy. Material additions to or subtractions from

an instrument after it has been executed make it a

forgery.

19 Cyc, 1375.

The instrument appeared on its face to be genuine

and it operated as a fraudulent representation. The

Government was thereby led to believe that a selec-

tion of the lieu lands was in fact being made by Mrs.

Conklin and Mrs. Reddy. The selection was abso-

lutely I'equired under tlie rules and regulations. It
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was a material instrument in the proceedings for

the selection of the land which was subsequently pa-

tented, and by virtue of it the Government officials

were led to believe that the parties relinquishing the

land were in fact making a selection thereof. The

materiality of the fraudulent pretense which this

forged instrument operated as, is easily seen. If

the Government officials did not believe that Mrs.

Conklin and LIrs. Reddy were in fact selecting the

lieu lands, they never would have approved the

selection. The whole procedure before the officers

of the Land Department was under the pretense

that the selection was being made by Mrs. Conklin

and Mrs. Reddy. It w^as absolutely essential that

some such fraud should be practiced. All of such

acts as were performed by Benson or his agents in

the selection of patented lands w^ere fraudulent.

Counsel for appellee. Walker, cited, in the Circuit

Court, the case of Sclmltz v. McLean, 93 Cal. 356.

He quoted from this decision as follow^s

:

"The rule of law that a grantor cannot ques-

tion his OAvn conveyance upon the ground that

a third j^arty practiced a fraud upon him not
known to, or participated in by the grantee, is

well settled m this state ; and the rule certainly

would ajDply with equal force when the fraud
was practiced by the agent of the grantor."

No one disputes this doctrine. The correct quali-

fications of the doctrine as given in the quotation

must be strictly observed. The quotation contains

this exception with reference to the fraud practiced

:
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"Not known to cr participated in by the grantee".

The fraud referred to is fraud practiced by some

third part}^ on the grantor, which fraud is not known

to or participated in by the grantee. This rule can

have no application to this case, because the bill

charges that appellees Hovey and Walker knew of

the fraud practiced upon the United States. It

charges a fraud was practiced on the grantee. The

third party here is a mere broker.

It can have no application for the further reason

that the appellees, Hovey and Walker, are not

grantees of any title whatever, under the allegations

of the bill. It is specifically alleged that the power

of attorney under which Hovey acted in transferring

the property to Walker was forged. The descrip-

tions of the lands were inserted after the power of

attorney had been signed. The power of attorney

being a forged instrument, it was a void instrument.

The land was transferred inadvertently to a person

wlio never sought it. There it rests to-day. The

title got no further. It was proeured by a forged

and frandident selection, as well as by a deed ob-

tained through fraud.

False representations having been made in the

procurement of the Government's title, it has a

right to set aside the patent on the ground of fraud.

Moore v. Rohhins, 96 U. S. 530, 533 ; 24 L. Ed.

848;

McLaughlin v. United States, 107 U. S. 526,

: 528;
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Western Pacific R. R. v. United States, 108

U. S. 510, 513; 27 L. Ed. 806;

United States v. Minor, 114 U. S. 233, 240-4;

29 L. Ed. 110.

Mullan et al. v. United States, 118 U. S. 271,

278-9; 30 L. Ed. 170;

United States v. San Jacinto Tin Co., 125

U. S. 273, 285-6; 31 L. Ed- 747;

United States v. Beehe, 127 U. S. 338, 342;

32 L. Ed. 121;

United States v. Iron Silver Mining Co., 128

U. S. 673, 676; 32 L. Ed. 571;

IVilliams v. United States, 138 U. S. 514, 517

;

34 L. Ed. 590;

United States v. M. K. & T. Ry. Co., 141 U. S.

358, 380-2; 35 L.Ed. 766;

San Pedro, etc., Co. v. United States, 146

U. S. 120, 132; 36 L. Ed. 911;

Germania Iron Co. v. United States, 165 U. S.

379, 383-4; 41 L. Ed. 754;

United States v. American Bell Telephone

Co., 167 U. S. 224, 239-40; 42 L. Ed. 144;

Duluth (& Iron Range R. R. Co. v. Roy, 173

U. S. 587, 590; 45 L.Ed. 201.

The United States may be defrauded by a fraudu-

lent forged instrument like any other person.

19 Cyc, 1378.

Fraud may be actionable by the Government

although no injury results.

U. S. V. Hyde, 132 Fed. 549.
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II.

It will )x' urged that the Governincnt must restore

the consideration as a prerequisite to the commence-

ment of its suit. The answer to this is that it would

take a special Act of Congress to permit the restora-

tion. Meanwhile the six-year limitation could run.

Secondly, there is no necessity that restoration

should be made.

Even though the deed of relinquishment operated

to transfer title, nevertheless the appellees. Walker

and Hovey, cannot claim that this consideration

should be restored before an action is prosecuted

against them for the reason that they have no inter-

est in the relinquished property. It is expressly

averred that the whole fraudulent scheme was con-

trary to will of Mrs. Conklin and Mrs. Eeddy.

Secondlj^ the court in this proceeding has a right

to determine that the whole transaction was fraudu-

lent and to restore the lands which were transferred

to the appellant to such persons as may be entitled

thereto.

There is a clear distinction between those cases in

which the decree of the court must operate to restore

the party practicing the fraud to his own original

condition and those cases in which, as a prerequisite

to the maintenance of the action there must be a

I'estoration of the consideration consisting of some
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separate piece of property. This is pointed out very

clearly in

6 Ctjc, 313,

where it is said:

"On the other hand the courts of many states

have held, in numerous well considered cases,

that no offer of restoration before bringing of

suit is necessary. These courts advert to the

distinction, so often lost sight of, between the

equitable remedy of rescission or cancellation,

where the avoidance of the contract ivith its

iyidispenscible adjunct of restoraMon is aiccom-

pUslied hij the decree of the court, and legal

rescission, where the act of plaintiff in avoid-

ing the contract reinvests him with his legal

title or right to sue, and must therefore be ac-

companied with restitution of the thing received

by him."

To the same effect is the following:

"Restoration or tender before suit is thus a

necessary element in legal rescission, but is

wholl}^ superfluous as a prerequisite to the com-
mencement of a suit in equity for rescission or

cancellation, and insistence upon it as such pre-

requisite often works a complete denial of

justice."

Pomeroy's Equitable Remedies, Vol. 2, sec.

688.

A decree of the court in this case canceling the

patent and canceling the selection, and declaring

that the proceedings, whereby the patent was ob-

tained were fraudulent, in itself would operate to

remvest ^Irs. Conklin and Mrs. Reddv with the



32

right to the relinquished lands. T. B. Walker has

nothing to be diA^ested of, and even if he had he

cannot complain.

Tlie only authoritj^ under which the lands in this

case were ever deeded to or received by the Federal

Government is found in a certain provision of the

Act of June 4th, 1897, quoted at the opening of this

brief. The relinquishment to the United States

never becomes effective until the approval of the se-

lection made by the party relinquishing the lands.

The approval of the selection is the final act whereby

the transfer is made to the Government and the

party selecting the land is declared entitled to the

lieu lands. If jou cancel this approval, you thereby

cancel the acceptance of the deed of relinquishment

by the Government. A mere delivery of the deed

of relinquishment to the county recorder, and its

subsequent delivery to the register and receiver, and

its subsequent delivery to the commissioner of the

general land office, do not in themselves operate to

transfer title to the United States. Acceptance of

such title by the United States officials empowered

to accept the same is absolutely essential. The

deeds of relinquishment, under the rules and regula-

tions, of which the court takes judicial notice, show

on their face that they are made under the provis-

ions of this Act. No official has authority to accept

a deed of relinquishment, unless it appears that the

person relinquishing the lands and making the selec-

tion has title to the relinquished lands, and that the
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lieu lands are unoccupied, non-mineral and open to

settlement. The approval of the selection is, there-

fore, the vital point in the proceedings, and if this

approval is set aside, there is no right to the selected

land in the individual who has sought to select the

same, and the wliole proceedings amount to an un-

approved lieu selection, and there is no decision

anywhere that shows that unapproved lieu selections

amount to anything, either as a legal or an equitable

title. In fact it has been repeatedly held that after

the lieu selection has been made, no legal title is

vested in the party making the selection, and that

the Government has full potver to set aside the ap-

proval of the lieu selection, and make an end of the

whole transaction.

This question was before this court and before

the Circuit Court of Appeals for the Ninth Circuit

and before the Supreme Court of the United States

in the case of

Cosmos Exploration Co. v. Gray Eagle Oil

Co., 112 Fed. 4;

Same v. Same, 190 U. S. 301; 47 L. Ed. 1064.

This case was carefully considered both in the

trial court, the Circuit Court of Appeals, and by the

Supreme Court of the United States. The statement

of facts by Mr. Justice Peckham preceding the de-

cision of the Supreme Court, as repeated in the

book edition, contains an excellent statement of the

procedure followed by the parties seeking to make
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the lieu selection in that ease and shows clearly ex-

actly what steps are required of a party making a

lieu selection. Preceding the opinion which was

rendered by the Supreme Court, is a synopsis of the

briefs which were filed. The case was elaborately

argued and the decisions of all three courts were to

the same effect. It Avas erroneously argued that

after a party desiring to make a lieu selection had

delivered his deed of relinquishment together with

the affidavits, the abstract of title and the formal

selection of the lieu land, that he obtained an equi-

table title. The court held that the mere filing of the

papers could not create any kind of a title. The

Supreme Court discusses Rule 18 adopted by the

Land Department, which requires that all papers

in the case of lieu selections shall be forwarded to

the General Land Office. The court declares that

the action of the local officers does not operate as a

decision upon the application of the selector. The

court further sa}":

"It is certain, as we have already remarked,

there must he some decision on that question

before any equitable title can be claimed,—
some decision by an officer authorized to

make it."

A reading of this case will unquestiona})ly estab-

lish in the mind of the court that until the Depart-

ment of the Interior has decided to allow a selection

and issue a patent therefor, the whole proceeding

is in suspension. It was very properly argued by the

counsel for the respondent in the case referred to
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that the mere delivery of a deed does not pass title.

It must be accepted as such. The following authori-

ties were cited by counsel in support of this propo-

sition :

Harris v. Harris, 59 Cal. 620;

Tiedeman, Real Property, Sec. 812

;

3 Washhiirn on Real Property, p. 354, Sec.

28;

Los Angeles Im. and Land Co-op. Assn. v.

Phillips, 56 Cal. 539;

Ryan v. United States, 136 U. S. 68; 34 L.

Ed. 447.

This subject is treated in 13 Cyc., 570 ; it is there

said

:

"It is essential to the validity of a deed that

there should be an acceptance of the instrument
by the grantee; but delivery of a deed implies
its acceptance by the grantee in the absence of

fraud, artifice or imposition."

The Ciualification last expressed in this quotation,

of course, has no bearing on the character of the

delivery of the deed of relinquishment here involved,

because it was clearly understood by both parties,

as it is understood by an}^ person who sought to

select lieu lands under the Act of 1897, that the Gov-

ernment never aceepted the deed, unless it approved

the lieu selection, and the approval of the selection

was the single and only act of the Government,

whereby the deed was accepted and the lieu selection
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allowed. The party made no surrender unless he

got his particular lieu selection.

If the court decides in this case that the patent

issued by the United States was fraudulently ob-

tained, and declares that the Government's title to

the patented land is free from any claim of any of

the appellees by virtue of any of the proceedings,

and such is the character of the decree requested,

then the selection has been set aside. It becomes an

unapproved selection. It is exactly in the same

condition as a selection which has been attempted

and which lacks only the opinion of the Commis-

sioner of the General Land Office to perfect it. It

is in exactly the same condition as a selection which

msij have been allowed at one time, and which prior

to patent has been set aside by the Commissioner

himself, or by the Secretary of the Interior on

appeal. If a selection has been set aside, after it has

been once allowed, and of course it is settled law

that the Department of the Interior can set aside a

selection any time prior to patent, the deed of relin-

quishment is an unaccepted deed, or its original ac-

ceptance has been revoked. After a patent has been

issued the only tribunal which can then annul or

cancel the proceedings leading up to its issuance, is

this tribunal. The Land Department loses jurisdic-

tion after a patent has issued, but our point is this

:

That the cancellation of the patent and the clearing

of the Government's title to the selected lands oper-

ate precisely the same as if this selection had been
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first allowed and then disallowed in the Land De-

partment; the deed of relinquishment first accepted

and then rejected by the Land Department. Under

the case decided by the Supreme Court of the

United States and by the Circuit Court of Appeals

of this District, there can be no question as to the

correctness of this contention.

It is entirely correct to contend that ordinarily

w^here money has been received as a consideration

for a conveyance obtained from one by fraud, that

the money must be returned before the conveyance

can be set aside. Even this rule, however, is sub-

ject to qualifications, as has been expressly deter-

mined by the Supreme Court of the United States.

Thackrah v. Haas, 119 U. S. 499; 30 L. Ed.

486.

See also

Crocker v. Oakes, 106 Fed. 760

;

Matteson v. Wagoner, 147 Cal. 744.

This last authority at the page mentioned declares

that restoration is not necessary

'Uvhere it clearly appears that the defendant
could not have been injuriously affected hy a

failure to restore".

Certainly the bill cannot be objected to on these

grounds hj appellee. Walker.

The principle that, where one has received money

or personal property as a consideration for a con-

veyance he must return the same before seeking the
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recovery of the property involved has no application

in a case in which the decree of the court which can-

cels the fraudulent conveyance at the same time de-

stroys the complainant's right to the thing which he

has received.

Nihlett V. MacfarUnd, 92 U. S. 101 ; 23 L. Ed.

471.

This principle is made x)articularl3^ clear by our

citations above mentioned.

^C^c, 313;

Pomeroy's Equitahle Remedies, Vol. II, Sec.

688.

See also,

Broivn v. Norman, 65 Miss. 369 ; 4 So. 293.

Of course, we do not contend that the Government,

in maintaining an action, is ordinarily not entitled

to any privileges different from those to which an

ordinary individual is entitled, unless such privilege

is necessary to its sovereign control of its property

or necessary to the exercise of some right specially

conferred hy laiv.

United States v. Budd, 43 Fed. 634;

TJnited States v. White, 17 Fed. 565.

This does not mean, however, that the United

States may not be entitled to set aside a patent erro-

neously issued to one person when it is morally and

legally o])ligated to transfer the property to another.

Nor does the principle mean that where there is no
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injury a patent cannot be set aside. This is shown

in suits to set aside homestead patents or patents un-

der the old preemption law where there had been

misrepresentations relating to mere personal quali-

fication. Many suits of such character are filed an-

nually. The doctrine that there can be no fraud

without injury has absolutely no application to a

case where the statute has been evaded.

A question of citizenship may be involved in a

homestead case or the question as to the claimant's

ownership of other land. The question frequently

is, Is the statute being complied with? The fraud

worked by circumventing a statute in these suits to

set aside patents is alone sufficient to justify setting

aside the patent. The fraud in such cases is ma-

terial.

U. S. V. Hyde, 132 Fed. 549.

III.

There is another point which we think clearly

establishes the right of the Government to maintain

this action to set aside the patent, and that is that

at the time the deed of relinquishment to the United

States was executed, part of the property described

in the deed of relinquishment was subject to admin-

istration of the Estate of Patrick Eeddy, deceased.

Under the laws of the State of California, all the

estate of a deceased person is subject to the payment

of his debts and subject to the payment of the ex-
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penses of administration. Any j)erson who takes

property in administration, takes it subject to such

right. He takes it subject to the right of any cred-

itor and subject to the right of the administrator to

collect all of the expenses of administration.

No one can possibly contend that it was the inten-

tion of Congress that the United States should ac-

cejot lands subject to such encumbrance. The ac-

cepting of a deed of relinquishment purj^orting to

convey lands in administration by the United States,

could no more defeat the rights of the creditors or

of the administrator than could an acceptance of a

conveyance by an individual. The Government, by

the Act of June 4th, 1897, intended to convey lieu

lands, the title of which was perfect, and it doubtless

intended that its officials should receive only such re-

linquishments as were free from any claim whatever.

It is particularly alleged in the 1)111 of complaint

that the Estate of Patrick Eeddy is yet in adminis-

tration, and is yet unclosed, and that the land which

was surrendered by Mrs. Reddy by the deed of relin-

quishment is subject to the payment of the debts of

the Estate of Reddy, and subject to the pajT^nent of

the expenses of the administration of the Estate of

Reddy.

The deed of relinquishment was accepted imder

the belief that a perfect and unencumbered legal

title would be conveyed thereby, and the allowance

of this selection was doubtless inadvertently made

and was wholly irregular. The purpose of the regu-
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lation requiring an abstract of title is to enable the

Government to receive a perfect legal title. The

regulation is consistent with the spirit and purpose

of the Act.

This point cannot be met with the contention that

there may be other property in the Redely Estate

sufficient to pay the claims against such estate and

the expenses of administration. The United States

cannot be required to appear in the Estate of Patrick

Reddy, and insist that the relinquished lands shall not

be subjected to the payment of debts or expenses of

administration. It was entitled to receive an unen-

cumbered title, and no official of the United States

had any authority or power whatever to accept any

other kind of a title. The words "owner thereof"

contained in the Act of June 4th, 1S97, should be

construed by this court to mean the absolute owner

thereof. No procedure was provided by the Act and

no procedure was approved by the rules and regula-

tion hereinbefore mentioned, whereby any officer was

authorized to pass judgment upon the advisability

of accepting lands which were encumbered or the

title of which was in doubt. The Government was

seeking to obtain an absolutely perfect title to the

lands within its forest reserve.

Where a patent has been issued without authority,

it may always be set aside. See the decision of

Judge Morrow in

United States v. C. P. B. R. Co., 84 Fed. 218.
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LASTLY.

Even though it could be successfully maintained

that the selection which was made in this case should

stand on account of the fact that the United States

acted without knowledge of the fraud practiced upon

Mrs. Conklin and Mrs. Reddy, and without knowl-

edge of the fraud that was being practiced upon it,

the patent should unquestionably be set aside, and

the conveyances from Mrs. Conklin and Mrs. Reddy

to Walker, through the forged power of attorney,

should be canceled and annulled in order that the

appellant may confer these lands upon the persons

entitled thereto by A^rtue of the selection, if such

selection is in fact legal. Of course, the patent did

in form convey the lands to Mrs. Conldin and Mrs.

Reddy, and it is the law that the delivery of a patent,

unlike the delivery of a deed, is not essential to the

vesting of the title conveyed thereby. But while in

form the title was conveyed to Mrs. Conklin and

Mrs. Reddy, nevertheless the same was used by

Hovey and hj Benson as a mere means of conveying

the title to Walker. Mrs. Conklin and Mrs. Reddy

never knew that the patent was issued to them, never

requested that it should he issued to them, and feen-

son simply used the Government's agents and the

document executed by them as a means of perpe-

trating a fraud. If the selection should be allowed to

stand, then the patent which was issued erroneously

should be canceled, and the deed executed by Hovey

and Walker should be canceled, so that a proper
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transfer could be made by the Federal Government

to Mrs. Conklin and Mrs. Reddy by a new patent.

Certainly there is a legal obligation resting on the

Government here. If it may not grant back to

Mollie Conklin and Emily M. Eeddy their lands, it

should give them a patent.

But clearer and plainer is the duty to transfer

back to them the lands relinquished. To do this it

must free its patented lands from the cloud of fraud

and forgery and cancel the selection.

This contention finds ample support in those au-

thorities tvhich hold that the United States may set

aside a patent erroneously issued to one person,

where it is hound in good faith to issue the patent

to another. This point was very carefully consid-

ered hy the Circuit Court for the ninth circuit in the

case of the

United States v. Laam, 149 Fed. 581.

As shown by this case the principle is thoroughly

settled by decisions of the Supreme Court.

Respectfully submitted,

Robert T. Devt:.^,

United States Attorney,

George Clark,
Assistant United States Attorney,

Solicitors for Appellant.





ADDENDUM.

In a brief recentl}^ prepared in the Department of

the Interior the question as to the necessity for re-

storing consideration in suits to cancel patents was

ably discussed. The brief dealt largely with the

right of the Federal Government to clear the title

to lands granted by certain Indians in violation of

law, the Government being in the position of a guar-

dian. It was ably and properly contended that where

lands are obtained from the Federal Government

contrary to the intent of the statute, tender of

consideration received is wholly unnecessary even

though the transaction bore the appearance of mere

barter.

We quote the following extracts from this brief:

''The Supreme Court of the United States has

specifically held that no such tender is necessary.

In the case of the United States v. Trinidad Coal &
Coking Co. (137 U. S. 160) the bill averred that

that coal company had entered into a scheme

whereby its officers, stockholders, and employees

were to make entries of coal lands at $10 and $20

per acre, in their owoi names and ostensibly for

their use and benefit, Avhile in truth and fact the

lands were to be taken up for the benefit of the coal

company, and that it had paid the full purchase

price in each entry. The bill further averred that

such a scheme was not warranted bv the statute un-
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der which the lands were taken up, and sued to can-

cel the patents, and the bill was sustained. It was

contended by the defendant corporation that the

Government, asking equity, must do equity, and that

therefore the bill was defective in not containing an

offer to refund the moneys which were paid when

the lands were entered. Quoting from the opinion

of Mr. Justice Harlan, beginning page 170:

" *It is contended by the defendant that the

United States is subject, as a suitor, to the same
rules that control courts of equity when deter-

mining, as between private persons, whether
particular relief should be granted; that the

Government, asking equity, must do equity;

and, consequently, that the bill is defective in

not containing a distinct offer to refimd the

mone^^s which, it is alleged, were furnished by
the defendant to the several persons to whom
patents were issued. The rale referred to

should not be enforced in a case like the present
one. In the matter of disposing of the vacant
coal lands of the United States the Government
should not be regarded as occupjang the attitude

of a mere seller of real estate for its market
value. It is not to be presumed that the small

price per acre required from those desiring to

obtain a title to such lands had any influence in

determining the policy to be adopted in opening
them to entry. They were held in trust for all

the people; and in making regulations for dis-

posing of them Congress took no thought of

their pecuniary value, but, in the discharge of a

high public duty and in the interest of the w^hole

country, sought to develo]) the material re-

sources of the United States l\v opening its va-

cant coal lands to entry by individuals and by
associations of persons at ])rices below their
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actual value. The controlling object of this
AND SI]\[ILAR SUITS IS TO ENFORCE A PUBLIC STAT-
UTE AGAINST THOSE WHO HAVE VIOLATED ITS PRO-
VISIONS. It is NOT DISPUTED THAT THE AtTOR-
NEY-GeNERAL ]NrAY, IN VIRTUE OF THE AUTHORITY
\TSTED IN HIM, INSTITUTE THIS SUIT. ACCORDING
TO THE ALLEGATIONS OF THE BILL, WHICH ARE AD-

MITTED TO BE TRUE, THE DEFENDANT IS A WRONG-
DOER AGAINST WHOM THE GOVERNMENT SEEKS TO
VINDICATE ITS POLICY IN REFERENCE TO THE DE-

VELOPMENT OF ITS VACANT COAL LANDS. Con-
gress, when establishing that policy, was not
bound to assume that individuals or associations

of individuals would attempt to defeat it by
means of fraudulent schemes or otherwise. If
the defendant is entitled, upon a cancellation of

the i3atents fraudulentl}^ and illegally obtained

from the United States, in the name of others,

for its benefit, to a return of the moneys fur-

nished to its agents in order to procure such
patents, we must assume that Congress will

make an appropriation for that purpose, when
it becomes necessary to do so. The proposition

THAT the defendant, HAVING VIOLATED A PUBLIC

STATUTE IN OBTAINING PUBLIC LANDS THAT WERE
DEDICATED TO OTHER PURPOSES, CAN NOT BE RE-

QUIRED TO SURRENDER THEM UNTIL IT HAS BEEN
REI]MBURSED THE AMOUNT EXPENDED BY IT IN PRO-

CURING THE LEGAL TITLE, IS NOT WITHIN THE REA-

SON OF THE ORDINARY RULE THAT ONE WHO SEEKS

EQUITY MVST DO EQUITY; AND, IF SUSTAINED,

WOULD INTERFERE WITH THE PROMPT AND EFFI-

CIENT ADMINISTRATION OF THE PUBLIC DOMAIN.

Let the wrongdoer first restore what it confesses

to have obtained from the Government by means
of a fraudulent scheme formed by its officers,

stockholders, and employees in violation of law.

'
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"In United States v. Minor (114 U. S. 233) there

was certified to the Supreme Court of the United

States, among other questions, the following:

'"IV. When the United States files a bill to

vacate a patent, on the ground that it was fraud-
ulently obtained upon false testimony, as alleged
in said amended bill, whether it is necessary to

offer in the bill to return the purchase money
paid for the land by the patentee ?

'

'

' This question was answered in the negative with-

out a word of comment (p. 244).

"It is true that there is a difference in fact be-

tween one who acquires land directly from the Gov-

ernment and one who acquires land from an Indian

allottee as to which there is a restriction upon alien-

ation. But the same principle is controlling in both

instances. Congress has said upon what terms and

under what conditions land may be transferred, and

it would be idle to contend that its control remains

in one case and not in the other. That the United

States has the right to invoke the aid of the courts

to set aside patents for and conveyances of land ob-

tained in violation of law has been decided in

—

United States v. Minor, 114 U. S. 233;

Moore v. Rohhins, 96 U. S. 530;

United States v. Hughes^ 11 How. 552

;

United States v. Atherton, 102 U. S. 372;

Moffat V. United States, 112 U. S. 24;

Mullan V. United States, 118 U. S. 271.



"And it is confidently contended that while the

property rights of the United States must be deter-

mined by the same rules applicable to other litigants,

it does not necessarily follow that the same remedy,

procedure, or relief will be given by the courts to one

as to the other. And a striking illustration of this

contention is found in the fact that the highest court

of the land has repeatedly declared the right of the

United States to recover land taken up without au-

thority of law, and jet Congress has never appro-

priated a penny for the tender of the money received

by it as the purchase price of such lands.

"The Constitution of the United States provides:

" 'No money shall be drawn from the Treas-
ury, but in consequence of appropriations made
by law.' (Constit., Art. I, sec. 9, cl. 7.)

"And the fact that there is no provision in the law

whereby money can be obtained from the Treasury

to tender the j)urchase money received by the Gov-

ernment indicates the legislative intention that no

offer to repay should be required. The Federal law

is supreme and must control."
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The appellees. Walker and Hovey, do not material-

ly controvert the statement of the case by the appellant,

but do contend that it is not fully stated. They believe

that it can be best presented by restating it so far as it

seems necessary, instead of amending or explaining;

hence the following statement of the case.

By an act of Congress providing for the creation of

forest reserves which would include public lands and

lands held in private ownership, the United States was

desirous of acquiring the lands within forest reserves

NOTE—All italics are ours unless otherwise noted.



held in private ownership. By the passage of the act, it

solicited an exchange with the owners for other gov-

ernment lands. The United States had no purpose

save to acquire the land within the reserve; no other

policy to serve. The act was a cold proposition of ex-

change.

J. C. Campbell, an attorney at law in San Francisco,

and of the firm of Campbell, Metson & Campbell, was

the attorney for and confidential agent of Mollie

Conklin, also the attorney for the executor and execu-

trix of the Estate of Patrick Reddy, deceased. John

A. Benson was a dealer in forest reserve lands and was

desirous of obtaining lands which, under the ofifer of

the United States, could be used in exchange for other

lands. :

In August, 1900, Mollie Conklin and Emily M.

Reddy made and entered into an oral agreement with

John A. Benson under the terms of which it was agreed

that Benson should buy the Monache lands, consisting

of about 9,000 acres, at the rate of $3.80 per acre; that

title to the land might be taken in parcels as desired

by the purchaser, but the whole tract should be taken

within ninety days. It was arranged that deeds for

different parcels were to be executed and placed in

escrow to be delivered upon the payment of the agreed

price of $3.80 per acre, Benson to furnish any neces-

sary abstracts of title at his own expense. It was part

of the agreement that J. C. Campbell would see that

the deeds be prepared and sent to Mollie Conklin and

Emily M. Reddy for execution, and act for Mollie



Conklin and Emily M. Reddy in preparing the deeds

to be executed in pursuance of tiie agreement, in direct-

ing the execution of the same and the delivery in es-

crow in pursuance of the agreement. Between Emily

M. Reddy and MoUie Conklin it was agreed that they

would act together in the sale of the land, and that but

one attorney should act for them, and such attorney

should be one of the .firm of Campbell, Metson &
Campbell, and they would rely solely upon the assist-

ance and advice of such attorney; that whatever deeds

should be prepared should be in fact prepared by Mr.

Campbell; and Mr. Campbell agreed to so act for

them ; that the instruments should be prepared strictly

and solely in accordance with the terms of the oral

agreement.

Both MoUie Conklin and Emily M. Reddy relied

implicitly in Mr. Campbell. They were both ad-

vanced in years, and their mental faculties impaired by

reason of old age. They agreed for that reason to rely

and act solely upon the advice and direction of Mr.

Campbell in the execution of the instruments and

transaction.

Afterwards Benson procured to be sent to Moliie

Conklin and Emily M. Reddy, by the hand of a per-

son unknown, a large bundle of written instruments.

The person presenting them, acting under the direc-

tion of John A. Benson, represented to MoUie Conklin

and Emily M. Reddy, at the time of bringing the writ-

ten instruments to them, (
i

) that he had brought the

same from the office of Campbell, Metson & Campbell

;



(2) that they were the deeds which were to be

executed by MoUie Conklin and Emily M. Reddy in

pursuance of the agreement made in the month of

August, 1900; (3) that the deeds had been prepared

for their signature by the firm of attorneys; (4)

that they should sign the same and return the same to

him, the person bringing the same, for return to said

attorneys; and (5) that he was the agent for said firm

of attorneys.

It is not alleged in the bill that the instruments were

not prepared by the firm of attorneys or by Mr. Camp-

bell; neither is it alleged in the bill that the messenger

did not bring the instruments from the law office of

Campbell, Metson & Campbell. It is not alleged in

the bill that the messenger represented that all the in-

struments were deeds. For further upon this see page

34 of this brief.

MoUie Conklin and Emily M. Reddy, relying

wholly upon the representations made by the messen-

ger, and without examination of the papers or knowl-

edge of their character or import, signed and delivered

the instruments to the messenger.

The documents so executed by them were in fact

deeds purporting to convey and relinquish to the

United States Government the Monache lands, and

were in fact powers of attorney to select with blanks

therein, for the description of the land and the name

of the attorney in fact. Among the papers were also

selections with blanks for the description of the land



to be selected in lieu of the land relinquished or sur-

rendered. Among these papers was the deed and the

selection subsequently used by Benson as a basis for

procuring the issuance of the patent herein involved.

The bill alleges that all of the instruments, and each

of them, were executed by Mollie Conklin and Emily

M. Reddy through the mistake, inadvertence and fraud

alleged, and which was at all times known to Benson.

Benson, upon the procurement of the deeds, filed

one of the deeds with the local land office of the United

States, under the regulations therefor, together with

the abstract of title to the land described in the deed,

also the selection, after having described therein the

land desired.

In due time all the papers were forwarded to the

general land office, and thereafter the United States,

through its proper officer, without any knowledge of

the circumstances or manner of the execution of the in-

struments, or how the same were procured, but believ-

ing the transaction to be perfectly regular, and as

shown by the paper and abstracts, issued its patent to

Mollie Conklin and to Emily M. Reddy and Ed-

ward A. Reddy, as executrix and executor respectively

of the estate of Patrick Reddy, deceased.

It is not alleged that Benson did not pay $3.80 per

acre for the land so used; on the contrary, the bill as

a whole shows that he did pay therefor at the agreed

price.

It is alleged that Mollie Conklin and Emily M.



Reddy never at any time knew they were dealing, con-

veying or relinquishing or disposing of any title or any

interest in or to the land, except as by the oral agree-

ment provided, and that they never knew, at any time,

that they selected or authorized the selection of any

land from the United States, in lieu of lands surren-

dered by them to the United States; that they never, at

any time, authorized such transfer to the United States,

and further, that in signing the written instruments

they believed they were in fact making conveyances of

the land to John A. Benson in pursuance of the oral

agreement.

It is further alleged that the name of Edward A.

Reddy appears signed to all the written instruments;

that the plaintiff has no advice or information as to the

understanding of the said Edward A. Reddy at the

time he appears to have executed the written instru-

ments, and is not advised whether the same were exe-

cuted by him in fact or whether the same had been

executed by him inadvertently or by mistake or under

a misapprehension of facts.

It is also alleged that the administration of the estntc

of Patrick Reddy, deceased, has never been brought to

a close, and that the expenses of the administration

have never been paid; that a large amount of claims

have been allowed and approved; that the Monache

lands are subject to the payment of the expenses of tlie

administration and of the debts and claims approved;

and that the debts and claims have not been paid and

that the Monache lands are encumbered by virtue of the
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administration of the estate of Patrick Reddy, deceased

;

that the creditors have never waived their claim to the

land.

It is not alleged that any other of the Monache lands

were used by Benson or surrendered to the United

States.

It is not alleged that there is not sufficient property

belonging to the estate of Reddy and still in the

hands of the executor or executrix with which to pay

all of the expenses and all of the debts of the estate. It

is further alleged that the officers of the United States

and of the Department of the Interior, in approving

the selection of the lands and in issuing the patent

therefor, acted inadvertently and through mistake, in

assuming that the written instruments presented to the

Department of the Interior tranf^rred and conveyed

to the United States a complete title to the land sur-

rendered; that the approval and patents were made

without authority of law in that the ownership of the

Monache land conveyed to the United States was never

surrendered or conveyed to the United States.

The prayer of the bill is for a decree setting aside,

annulling and recalling unto the United States the pat-

ent in suit, and declaring that the title to the lands at-

tempted to be conveyed to the United States in ex-

change for the lands described in the patent has never

vested, and that the title of the United States to the

lands described in the patent be quieted.



DAMAGE MUST BE SHOWN.

The United States was not injured. Neither

Mollie ConKlin nor Emily M. Reddy have been

injured.

The United States desired the Monache lands in ex-

change for the lands patented. It has received what

it desired and sought. No one can question its title to

the Monache lands unless it be Mollie Conklin and

Emily M. Reddy.

Admittedly Mollie Conklin and Emily M. Reddy

desired to sell the land exchanged to the United States

for $3.80 per acre. They had no other desire, aim,

object or purpose. If they received the $3.80 per acre,

it must be admitted that it was a matter of indifference

to them when, how or where, or to whom, they con-

veyed it, or for what purpose or how it was used after

they had conveyed it; the manner in which they

disposed of it was to them a false quantity. The only

thing desired was the purchase price.

The government desiring to make the exchange, it

could make no difTference to the government whether

the base land was conveyed to Benson and by Benson

conveyed to the government in exchange for the land

Benson desired, or Mollie Conklin and Emily M.

Reddy conveyed it direct to the government in ex-

change for the lands Benson desired, and then transfer

their rights in the same to Benson. To Mollie Conk-

lin and Emily M. Reddy it was a mere matter of $3.80

per acre. It could make no possible difference to them



whether they conveyed to Benson direct, or conveyed

it to the United States and gave Benson powers of at-

torney to select, in their name, and convey in their

name the selected land.

It follows as a matter of substance that if $3.80 per

acre was paid for the land exchanged to the United

States, and for which patent issued, neither Mollie

Conklin nor Emily M. Reddy nor the government

in any possible way can be injured. In other words, that

the injury, if any, was in obtaining the base lands from

Mollie Conklin and Emily M. Reddy without paying

therefor. With that out of the case, nothing is left.

In paragraph 1 1 of the bill (bottom of page 16, Tr.)

,

it is alleged that the messenger "did unconditionally

" deliver and surrender the said written instruments to

" said John A. Benson and to his control, who there-

" upon received the same, and at all times thereafter,

" together with his agents and employees, had absolute

** control and possession thereof without paying unto

" said Mollie Conklin or Emily M. Reddy any sum
" on account of his said receipt and control thereof."

The allegation is simply that at the time of the de-

livery to Benson of the instrument no money was paid.

It is alleged in the bill (paragraph 4, page 7, Tr.)

that in the original agreement "it was further under-

" stood and agreed at said time that the said lands might

" be purchased in parcels within said ninety days; but

" that within said time the whole thereof should be

" purchased in accordance with said agreement, and
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" that separate deeds for different parcels should be so

" executed and placed in escrow, although the specific

"parcels were not mentioned; but that said deed

" should not be released and finally delivered to the

" said John A. Benson until the payment for the said

" land was in fact made and the said price of $3.80

" per acre paid by said John A. Benson to the said

" Mollie Conklin and Emily M. Reddy."

Clearly, Benson had the right to take any parcels, by

the payment of $3.80 per acre for the parcel so taken.

There was no agreement that a failure to take all the

land would make void or work any effect upon the par-

cel taken.

It is alleged that Benson "took one of the lieu selec-

" tions without any authority whatsoever so to do, and

" caused the blanks to be filled in so as to make the

" same proper, as shown by said Exhibit A hereto at-

" tached and made a part hereof." (Paragraph 14,

bottom of page 20, Tr.)

It is then alleged in the same paragraph that the

deed, abstract and selection, Exhibit A, were presented

to the United States and used by said Benson.

The bill does not allege that Benson or any other per-

son ever used any other selection signed by Mollie

Conklin or Emily M. Reddy, or ever used any deed

made by them or either of them, except the deed for

the base land of this lieu selection "A". Lieu selection

"A" was for 200 acres.
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It follows then as a matter of substance in this bill

that only 200 acres of the land deeded to the United

States by Mollie Conklin and Emily M. Reddy is al-

leged to have been used by Benson or any other per-

son, or patents issued therefor. From this it follows

that there should have been paid to Mollie Conklin

and Emily M. Reddy therefor $3.80 per acre for 200

acres, viz., $760.

The balance of the base land, for which deeds were

made to the United States, so far as appears by the bill,

is in the United States. No lands have been patented

by the United States in exchange therefor, nor have

they been accepted by the United States. It follows

then that if Mollie Conklin and Emily M. Reddy have

received $760 from Mr. Benson, they have not been

injured.

The bill, paragraph 14, top of page 31, Tr., alleges

" that said John A. Benson has at times unknown to

" complainant, paid to Mollie Conklin certain sums of

" money aggregating between two and three thousand

" dollars, the exact sum to complainant being un-

" known; and said Mollie Conklin accepted said sum
" solely under the mistake and belief that such sums

" were paid in pursuance of and in execution of their

" said agreement and not otherwise, and without

" knowledge on her part of the facts herein alleged

" as to the manner in which the execution of said

** deeds, selections and powers of attorney were pro-

" cured."
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Admittedly, then, from the bill Benson has paid in

full for all the lands used by him, and the only com-

plaint or injury in the bill alleged as to Mollie Conklin

and Emily iM. Reddy is the manner in which the

execution of the deeds, selections and powers of attor-

ney were procured.

That the manner of the execution of the instruments,

selections and powers of attorney constituted the fraud

as against Mollie Conklin and Emily M. Reddy, and

not the fact that they did not get what they desired, viz.,

the $3.80 per acre, is made prominent in appellant's

brief. It is there said, "It was a plain, palpable fraud

" practiced upon two aged women, by pretending that

" certain written instruments were prepared for their

" execution by their own attorney, it being known that

" they would rely upon the advice of such attorney".

Again it is said, "A fraud was practiced upon Mrs.

" Conklin and Mrs. Reddy. By means of this fraud

" a deed was procured from them which, instead of

" transferring certain lands to John A. Benson in pur-

" suance of an agreement previously entered into, re-

" linquished such lands to the United States."

Again it is said that Benson "took advantage of them

" in procuring the execution of the instruments under

" the belief, on their part, that they were conveying

" under the agreement".

Again in the brief it is said, "It is charged that none

" of the instruments executed were executed for the

" purpose of carrying out the original agreement.''
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The whole complaint centers around the fact of the

misrepresentation made by the messenger, which in-

ducted Mrs. Conklin and Mrs. Reddy to sign the in-

strument and deliver the same to said messenger in a

manner different than by the agreement provided and

without having had the same put in escrow.

Nowhere in the bill is it alleged that anything was

said or done by any person either to Mrs. Conklin or

Mrs. Reddy or the United States, with intent to injure

or wrong them or the United States.

Upon this theory, as we have shown, the manner

of consummating the sale was to them a false quantity.

By the manner they were in no way injured, they hav-

ing received their $3.80 per acre.

The court below, in its opinion^ said: "We all

know that it is a common practice for a purchaser

to re-sell the property before the purchase is fully

consummated, and he will often purchase with the

view of making such a re-sale. It is also common

for the deed in such cases to be made to the second

purchaser direct at the request of the first. Under

these circumstances the facts themselves do not show

that either Benson or Campbell intended to in any

way defraud the grantors. Moreover, the bill does

not allege that they did any of these acts with intent

to defraud them, nor does it allege that they did in

fact defraud them or obtain any advantage from

them, or that they were in any way injured by the

deception, if any; for there is not an intimation in

the bill that the grantors did not receive the price

agreed upon for the land."



Under these circumstances, the transaction between

the parties, it would seem, was entirely legal and could

not be the subject of any complaint on the part of the

grantors on the facts alleged.

DAMAGE.

Complaint must show that by the acts of the parties

United States has sustained damage. (14 Am. & Eng.

Cyc, 2nd F:', 137; 20 Cyc. 42.) One hundred cases,

if not more, are there cited in support of the general

rule. We do not think it necessary to cite them here,

when as eminent an author as Story has said:

"Courts of equity do not, any more than courts

of law, sit for the purpose of enforcing moral ob-

ligations or correcting unconscientious acts which

are followed by no loss or injury."

A clear illustration of the rule is found in United

States vs. Central Pacific Railroad Co., 26 Fed. 482.

The railroad company had made a lieu selection. The

selection was prematurely made; that is, before the

right really existed in the railroad to make the selec-

tion. The Court said:

"Had the company waited until the rejection

of the Diaz claim before selecting, the selection

and patent of identically the same land would

have been good. If this selection and patent fail,

the defendant has not yet received all the land to

which it is entitled, and is still entitled to select

an equal amount of outside land within the pre-

scribed limits, providing a sufficient quantity of

unappropriated land is left for the purpose. It
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does not appear that anybody else has acquired

any interest in this land patented, and since they

are patented, it is not probable that any adverse

interest in them has been acquired. If this patent

should be vacated thereafter, being no longer

sub judice, the defendant would now be entitled

to select these identical lands to compensate for

the loss and receive another patent for them."

The Court then quotes from i Story Eq. Jur. 203

as follows:

"Courts of equity do not any more than courts

of law, sit for the purpose of enforcing moral ob-

ligations or correcting unconscientious acts which

are followed by no loss or damage.'^ (Italics are

the Court's.)

The United States took an appeal which was after-

wards dismissed on motion of the*appellant. (See 35

L. Ed. 598.)

The appellant, in its brief, strenuously questions the

rule, and contends that a patent can be set aside where
" the United States was not injured by the transaction

" complained of", and cites the case of Hyde vs. Shine,

199 U. S. 62, 50 L. Ed. 95. As this is the case

relied upon by counsel to support this doctrine it should

be carefully considered.

In the opinion, on page 78, 91; L. Ed., the Court said

:

"The said Hyde and Benson were to cause and

require such school lands to be relinquished by

means of forged and false relinquishments, assign-

ments, and conveyances to the United States, in
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exchange for public lands, to be selected, and for

titles thereto, by patents to be obtained by and

on behalf of said Hyde and Benson."

On page 8i of the report, it is said:

"In this particular the case is covered by that

of Moffatt vs. United States, 112 U. S. 24, 28 L.

Ed. 623. Nor does it follow that, when subse-

quent conveyances were made to the United States

of these lands under the act of June 4, 1897, ^ good

title was vested in the grantee. Tn the Moffatt

case it was held that a patent issued to a fictitious

person conveys no title which can be transferred

to a person subsequently purchasing in good faith

from a supposed owner. In delivering the opinion

of the Court, I\lr. Justice Field observed: 'The

patents, being issued to fictitious parties, could not

transfer the title, and no one could derive any

right under a conveyance in the name of the sup-

posed patentees. A patent to a fictitious person

is, in legal effect, no more than a declaration that

the government thereby conveys the property to

no one. There is, in such case, no room for the ap-

plication of the doctrine that a subsequent bona

fide purchaser is protected. A subsequent pur-

chaser is bound to know whether there was in fact

a patentee—a person once in being, and not a

mere myth—and he will alwavs be presumed to

take his conveyance upon the knowledge of the

truth in this respect. To the application of this

doctrine of a bona fide purchaser there must be a

genuine instrument, having a legal existence, as

well as one appearing on its face to pass the title.

It cannot arise on a forged instrument or one exe-

cuted to fictitious parties, that is, to no parties at
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all, however much deceived thereby the purchaser

may be.'

"The argument that this indictment cannot be

sustained because the United States, having re-

ceived the school lands in lieu of the lands pat-

ented, were defrauded of nothing, if valid at all,

applies equally to the school lands for which the

states of California and Oregon must have re-

ceived a statutory compensation, fixed at $1.25 per

acre. Having received this compensation it may
be said, with equal propriety, that they were de-

frauded of nothing. The result of the argument,

then, is that, although a gross imposition was

practiced upon the states by the procuring of pat-

ents in favor of fictitious persons or of disqualified

persons by the use of forged affidavits, assign-

ments, or other documents, no indictment therefor

would lie because the states h^d received the same

consideration they would have received had the

patents been issued to persons qualified under the

statutes to purchase the lands. The unsoundness

of this argument needs no demonstration. The

states have a right to punish a violation of a stat-

ute enacted as part of their public policy, notwith-

standing they may have suffered no pecuniary

damage therefrom."

On page 83 the Court used the language quoted in

plaintiff's brief:

''Under the circumstances it cannot be doubted

that the United States might maintain a bill to

cancel a patent to the exchange land procured by

these fraudulent means, notwithstanding the title

to the forest reserve lands might be good."

This statement of the Court was, beyond question,
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dictum; and dictum means something said not care-

fully considered. It must be conceded that what the

Court said last quoted was said having in mind, (i)

that the patents were to a fictitious person; (2) that the

policy of when and to whom it would grant its lands

was a part of the consideration; and (3) that plain-

tiff's officers had been corrupted to obtain advance in-

formation for the purpose of acquiring lands.

That is not this case. The deed of the women was

not to a fictitious person, nor was it void. The patent

went to Conklin and the Reddys, the persons to whom
it should go, under the government's policy. There

was no advance information, the forest reserve had

been created. Concededly // the deeds were, as in

Hyde vs. Shine, void, the United States could have set

aside the patent.

Under the facts in this case, if the women received

and retained the $3.80 per acre, and it is not alleged

that they did not, concededly they could not set aside

the patent. In the Hyde case it was contended that the

State having received and retained the $i.2c; per acre,

it was not injured. The Court in effect savs that

would be true if that was the only consideration upon

which the State sold its land, but that the consideration

of the State in addition to the $t.2£;, its price for the

land, was its policy of to whoin and for what (aside

from the money) it would sell its land. In the Hyde
case the State got only one-half of its consideration—
it got only the money. It did not receive the consid-

eration of having its land sold in accordance with its
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policy. It is not contended in this case that the women

wanted anything for their land except the $3.80 per

acre. Getting that, they were not injured. Again, in

the Hyde case there was fraud against the State—it

was innocent—it was not negligent. Its acts were not

done under the advice of its attorney, who knew all

the facts. In other words, the State was not estopped.

Here the deeds were prepared and executed under the

direction of their attorney. The women were wronged,

if at all, by their own neglect or the neglect of their at-

torney.

If in this case it appeared that the deed to the United

States was false and forged, or that the women, with-

out fault of their own, did not get their money, or,

like the State in the Hyde case, were wholly innocent,

then and only then can the language quoted from the

Hyde case apply to this case, even conceding that the

language in the Hyde case was not dictum.

While it may be conceded that it is alleged in this

bill that the papers were obtained from these two

women for the purpose of obtaining governm.ent land,

it must be also conceded that they had the unqualified,

absolute right to select; that no greater rights existed

or could be exercised than could have been exercised by

the women themselves; and more— it must be conceded

that the government, the plaintifl', desired that the right

should be exercised by some person, otherwise it would

not have made the statutory tender of exchange. The

only fraudulent intent that there could have been in

the mind of Benson was a fraudulent intent to acquire
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the lands from the owners. In this connection it mast

be borne in mind that the Forest Reservation had then

been created; while in the Hyde case collusion in the

creation of the Reserve was alleged. In this case the

owners had the absolue right to locate the identical

lands which were located by Benson, and which were

patented ; the only possible effect the transaction be-

tween Benson and the owners could have had upon

the Federal Government was to transfer from Conklin

and the Reddys, who had the absolute right, perfect,

complete and untainted, to make the exchange of ex-

actly the same right to Benson. So long as the abso-

lute right existed of making the exchange of the lands

for the particular lands involved, it is not in line with

the class of cases where the fraud induced the person

to part with his property, and but for the fraud he

would not have parted with his property. It there-

fore cannot be contended by the United States in this

case that it would not have parted with its land in

exchange for these lands had there been no fraud.

To illustrate, if A has the absolute right to exchange

his house for B's house, and A transfers his right to C,

and C makes the exchange with B, it is impossible

that B was deprived of any right or induced in any

manner to make the exchange, by reason of any fraud

between A and C. It does not require authorities to

the proposition that there being fraud between A and

C, and C having got the house, A can recover from C
the house he got from B. That would be a matter of

no concern to B. In other words, B cannot complain
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unless A complains. If A has not or cannot complain,

B cannot. The complaint of A against C must be a

successful complaint, and for this reason, as we pointed

out, there must be judgment and ouster.

The Hyde case was based on a void patent from the

State. If the patents by the State were not to fictitious

persons, and therefore not absolutely void, but were

obtained from the State by fraud, there can be no

doubt that the State of California could waive rescis-

sion and recover from Hyde and Benson the lands

which they received in exchange with the United

States for the lands obtained by fraud. The State hav-

ing the right to waive the fraud practiced on it and

take the lands obtained from the United States, the

United States could not cut off such right by a rescis-

sion, where it was not the party defrauded. Assuming

it could do so, the State would then have the right to

immediately, on its own behalf, take up the identical

lands and receive a patent therefor.

A patent will never be set aside as against any par-

ties who would immediately thereafter have a right

to the patent. This is illustrated in the railroad lieu

land case of United States vs. Central Pacific Railroad

Co., 26 Fed. 482. In that case, the selection was pre-

maturely made—that is, before the right really existed

in the railroad company to make the selection. The

Court said:

"The grant does not attach to the specific al-

ternate section of lieu land until the selection is

so made by the company which has a right of
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selection and recognized and adopted by the sec-

retary."

The Court further said:

"If this patent should be vacated, therefore, be-

ing no longer sub judice, the defendant would now
be entitled to select these identical lands to com-
pensate for the loss and receive another patent from
them. * * * The vacation of this patent

would involve the necessity of issuing another for

the same or an equal amount of other lands, if

any there be; of substituting a new patent for the

one vacated. Courts of equity will not do a vain

thing."

It will not do to say that the Act authorizing the

exchange has now been repealed. That would be to

say that the United States not having a cause of action,

can create a cause of action by legislation. Besides, if

there has been a fraud against the women, and they

being innocent, their right to waive the fraud against

them and take the property cannot be cut oft by a re-

peal of the law.

To illustrate, the rule that damage must be shown,

we quote the following from two Supreme Court cases:

United States vs. San Jacinto Tin Co., 125 U. S.

283; 31 L. Ed. 751.

"We do not think, therefore, that it can be suc-

cessfully denied that there exists in the attorney

general, as the head of the department of justice,

the right to institute, in the name of the United
States, a suit to abrogate, annul, or set aside a
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patent for land which has been issued by the Gov-

ernment in a case where such an instrument, if

permitted to stand, would work serious injury to

the United States, and prejudice its interests, and

where it has been obtained by fraud, imposture, or

mistake.

"But we are of opinion that since the right of

the government of the United States to institute

such a suit depends upon the same general prin-

ciples which would authorize a private citizen to

apply to a court of justice for relief against an

instrument obtained from him by fraud or deceit,

or any of those other practices which are admitted

to justify a court in granting relief, the Govern-

ment must show that, like the private individual,

it has such an interest in the relief sought as en-

titles it to move in the matter. If it be a question

of property a case must be made in which the

.Court can afiford a remedy in fegard to that prop-

erty.

"If it be a question of fraud, which would ren-

der the instrument void, the fraud must operate

to the prejudice of the United States; and if it is

apparent that the suit is brought for the benefit of

some third party, and that the United States have

no pecuniary interest in the remedy sought, and

are under no obligation to the party, who will be

benefited, to sustain an action for his use; in short,

if there does not appear any obligation on the part

of the United States to the public, or to any indi-

vidual, or any interest of their own, they can no

more sustain such an action than any private per-

son could under similar circumstances."

Ming vs. Woolfolk, ii6 U. S. 602; 29 L. Ed.

741.
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'' 'The requisites to sustain an action for deceit,'

says Baron Parke, in Watson vs. Poulson, 15 Jur-

ist, nil, 'are the telling of an untruth, knowing
it to be an untruth, with intent to induce a man
to alter his condition in consequence wherebv he

sustains damage.' (See also Pasley vs. Freeman,

3 T. R. 51 ; PolhiU vs. Walter, 3 Barn. & Aid.

114; Levi vs. Langridge, 4 Mees. & Wels. 337;
Brown vs. Castles, 11 Cush. 348; Tryon vs. Whit-
marsh, I Met. I.) Considered, therefore, as an

action for a deceit, it is plain that the case must
fail; for, conceding the alleged representation to

have been made by the defendant and to have been

false, the plaintiffs were not induced thereby to

change their condition, and moreover, have suf-

fered no damage."

Appellant in replying to the contention that the

United States must be damaged, says:

"This does not mean, however, that the United

States may not be entitled to set aside a patent er-

roneously issued to one person, when it is morally

and legally obligated to transfer the property to

another."

That is not this case. So far as appears by the rec-

ord, the United States is not under obligation to trans-

fer lands involved in this action to any person. "To
" another" does not mean the broad general "somebody"

who may show up and desire the land. If it did, then

every case to set aside a patent would come within such

rule.
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Further answering, appellant says:

"Nor does the principle mean that where there

is no injury a patent cannot be set aside. This is

shown in suits to set aside homestead patents or

patents under the old pre-emption law where there

has been misrepresentations relating to mere per-

sonal qualifications."

An examination of those cases will show that in every

instance the decision has been put upon the ground that

the United States was injured because it did not receive

the consideration for the patent provided for in the act

under which the patent issued, as in a pre-emption or

homestead case, that the person was not a citizen, the

policy of the law being to sell the land only to its citi-

zens.

That was one of the considerations. And in the

homestead law, that the land had been cultivated, or

that the party had resided upon it, both in the home-

stead and pre-emption law. In all that class of cases

the consideration failed by reason of the fraud. In

other words, the fraud was the inducement leading up

to the patent. The United States was deprived of one

of the things which it demanded before it issued its

patent, and was a part of the consideration therefor,

which it did not receive by reason of the fraud.

In this case the United States gets everything by the

act demanded or which by the act it could get. It got

the relinquished land. It is essential at all times, in

the consideration of this case, to keep this distinction

in view.
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Further, the appellant says:

"The fraud worked by circumventing a statute

in these suits to set aside patents is alone sufficient

to justify setting aside the patent."

In this case there was no fraud worked by which a

statute was circumvented. Appellant in his brief says

" that the fraud was a plain, palpable fraud practiced

" upon two old women by pretending that certain writ-

" ten instruments were prepared in accordance with the

" original agreement".

Again, in defining the fraud, the appellant says:

"A fraud was practiced upon Mrs. Conklin and

Mrs. Reddy. By means of this fraud a deed was

procured from them, which, instead of transfer-

ring certain lands to John A. Benson in pursuance

of an agreement previously entered into, relin-

quished such lands to the United States."

Appellant also says, speaking of the fraud:

"Benson took advantage of them (Mrs. Conklin

and Mrs. Reddy) in procuring the execution of

the instruments under the belief on their part that

they were conveying under their agreement."

Appellant says:

"The doctrine which says that there can be no

fraud without injury has absolutely no applica-

tion to a case where the statute has been evaded."

This is not a case where the statute has been evaded.

The statute required nothing except that the surren-

dered lands be conveyed. Lands have been conveyed.
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The United States has received exactly what it asked;

nothing less, unless Mollie Conklin and Emily M.
Reddy can set aside the reconveyance. This we have

shown they could not do if the land was in the hands

of a private person under the same conditions it is in

the hands of the United States. If it cannot be set

aside in the case of a private person it cannot be set

aside in the case of the United States, as we have

shown.

FRAUD OF THIRD PARTY.

Akin to the rule that the complainant must be in-

jured is the rule that a grantor cannot question his own

conveyance upon the ground that a third party prac-

ticed a fraud upon him not known to or participated

in by the grantee.

Shultz vs. McLean, 93 Cal. 357.

''The rule of law that a grantor cannot question

his own conveyance upon a ground that a third

party practiced a fraud upon him not known to

or participated in by the grantee, is well settled

in this State, and the rule certainly would apply

with equal force when the fraud was practiced

by the agent of the grantor."

The appellant, in his brief, says:

"No one disputes this doctrine. The correct

qualification of the doctrine is given in the quota-

tion and must be strictly observed. The quotation

contains this exception, with reference to the fraud

practiced: 'not known to or participated in by the

grantee'. The fraud referred to is fraud practiced
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by some third party on the grantor, which fraud

is not known to or participated in by the grantee."

We cannot see how this relieves the situation in this

case. Appellant's contention is that in the execution

of the deed by Mollie Conklin and Emily M. Reddy

to the United States fraud was practiced by Benson

on the grantors. It is admitted in the bill that this

fraud was not known to or participated in by the

grantee, the United States, Benson was neither grantor

nor grantee.

It must follow under the rule which appellant ad-

mits that Mollie Conklin and Emily M. Reddy cannot

question their conveyance upon the ground that Ben-

son practiced a fraud upon them because Benson's

fraud was not known to or participated in by the gran-

tee, the United States. Inasmuch as they cannot ques-

tion their conveyance by reason of these facts, it fol-

lows that the title in the hands of the United States

cannot be question by Mollie Conklin or Emily M.

Reddy, and it follows as a matter of substance that the

United States has good title.

The United States is absolutely concluded by reason

of the fact that it got by the transaction what it sought,

viz., an exchange of lands.

By the provisions of Section 3412 of the Civil Code

of California, which is but an expression of the com-

mon law, instruments can only be cancelled in respect

to which there is reasonable apprehension that if left

outstanding it may cause serious injury to a person
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against whom it is void or voidable upon his applica-

tion.

The deed to the United States of the Monache lands

given in exchange, being neither void nor voidable,

it is impossible that it can cause any serious injury if

left outstanding. Surely the United States cannot can-

cel a patent when it has received, at its own solicitation,

a deed to the United States in exchange therefor, which

deed is beyond the power of any person to question

and which has not been attacked, nor has attack been

threatened. No injury to the United States is shown

by the bill.

EXCHANGED LANDS OBTAINED BY
FRAUD.

The United States contends that jt can set aside its

patent given for the forest reserve lands by reason of

fraud against third parties, namely, Mollie Conklin

and Emily M. Reddy.

For the purpose of this argument, concede that it

be true. This bill would then have to show facts as

fully and completely, entitling Mollie Conklin and

Emily M. Reddy to set aside the transaction, as it

would be necessary to state in a bill brought by Mi'llie

Conklin and Emily M. Reddy to set aside the transac-

tion. The bill does not contain such facts.

Where it is sought to set aside a transaction by rea-

son of fraud, and there has been long and continuous

delay in asserting the right, the pleader must show that

the fraud has not been waived.
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''If the bill or complaint shows that the plain-

tiff has been guilty of long delay in bringing the

suit, it is necessary to allege facts which will ac-

count for the delay."

1 8 Ency. PI. & Pr., 827.

"If his allegations disclose that his claim is a

stale one, or that after the discovery of his right

to relief he has been guilty of long acquiescence or

unnecessary or unexplained delay for an unrea-

sonable length of time before asking relief, the bill

or complaint is demurrable."

18 Ency. PI. &Pr., 825.

Grimes vs. Sanders, 93 U. S. 64; 23 L. Ed. 802.

The Court said:

'Where a party desires to rescind upon the

ground of mistake or fraud, he must, upon the dis-

covery of the facts, at once announce his purpose

and adhere to it. If he be silent and continue to

treat the property as his own, he will be held to

have waived the objection and will be conclusively

bound by the contract as if the mistake or fraud

had not occurred."

Burk vs. Levy, 70 Cal. 254.

"One whose consent to execute a contract has

been obtained through fraud or undue influence,

may rescind the contract, but he must do it

promptly on discovery of the facts which entitle

him to rescind. Here, as has been seen, the trust

deed was executed on the 23rd day of JNIav, 1884.

This action was not commenced until the loth dav

of October, 1885. There is nothing in the com-

plaint to account for this \on<i dclav, and under
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the circumstances we must hold it unreasonable

and fatal to this action."

Conceding that there was fraud, if Mollie Conklin

and Emily M. Reddy have pursued such a course that

they cannot be heard, the title of the United States

would be impregnable, it would be a great hardship

against the owners of this land to permit to be done,

through the United States, what the parties themselves

could not do. There is no allegation in the complaint

whatever as to what Emily M. Reddy or her represen-

tatives have done with the property or how they have

treated the transaction. The only allegation as to Mol-

lie Conklin is contained in paragraph XIV, page 31,

Transcript:

''That said Mollie Conklin on her part has prior

to the commencement of thTs action promptly upon

the discovery of the facts in regard to the execu-

tion of said deeds, power of attorney and selec-

tions, offered to said J^^'^ri A. Benson to return the

said money, if he, the said John A. Benson, would

return to said Mollie Conklin her interest in the

lands by her surrendered to the United States Gov-

ernment as herein alleged. That said Mollie

Conklin desires to and will on the return to her of

the said lands so by her transferred to the United

States, return to the said J<^'i" A. Benson, or his

assignee, or the person entitled thereto, or as di-

rected by this court, all the moneys received by her

as aforesaid."

By what authority the United States makes this lat-

ter allegation we are not advised, unless it be that the

United States is prosecuting this action for and on be-
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half of Mollie ConkliFi. The bill does not purport to

set up all or any of the facts or things which she has

done to or with the lands.

Assume for the purpose of illustration that she had

set up the real facts, viz.: That she had commenced a

suit to quiet title as to the land involved in this bill;

that she had made a deed of the same; that she had

made affidavit that she was the owner thereof. This

serves to illustrate the necessity of this bill setting up,

as she would be compelled to set up in a bill filed by

her, all her acts and transactions regarding this land,

for the purpose of showing that she had not ratified the

fraud, if fraud there be.

MORE: What becomes of the Edward A. Reddy

interest? It is not even assumed in the bill that there

was any fraud as to him. It is not alleged in the bill

that he has not received the full $3.80 per acre or that

he has not received his portion of it. It is not alleged

in the bill that Emily M. Reddy has not received the

full $3.80 per acre or her portion of it. It is not al-

leged in the bill that either one of these persons or their

representatives are dissatisfied with the transaction.

Facts are not shown in the bill which would entitle

them or either of them to rescind the transaction.

Upon the face of the bill it cannot be possible that

Mollie Conklin and Emily M. Reddy believe that they

were dealing alone in this transaction ; this by reason of

the fact that all the exhibits show that the name of Ed-

ward A. Reddy was signed between the name of Mollie

Conklin and the name of Emily M. Reddy.



33

REPRESENTATIONS OF MESSENGER.
In paragraph IX of the bill, page 14, Transcript, it

is alleged that John A. Benson procured to be for-

warded to MoUie Conklin and Emily M. Reddy a

large number of written instruments; that the name of

the person bringing the written instruments is to the

plaintiff unknown.

It is not alleged in the bill whether the messenger

was known or unknown to MoUie Conklin or Emily

M. Reddy.

WHAT HE REPRESENTED.

It is alleged that under the direction of John A. Ben-

son the messenger represented:

(i) "That he had broughtthe same from the law

" office of Campbell, Metson & Campbell;"

(2) "That they were the deeds which were to be

" executed by said Mollie Conklin and said Emily M.
" Reddy in pursuance of the agreement so made in the

"month of August, 1900;"

(3) "That the deeds had been prepared for their

"signature by said firm of attorneys;"

(4) "That they should sign the same and return

" the same to him for return to said attorneys."

Following paragraph IX, in paragraph X, the bill

alleges that Mollie Conklin and Emily M. Reddy

were not versed in legal affairs; did not understand the

nature and legal efifect of their signatures and the re-
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turn of the documents; that they were both advanced

in years and their mental faculties impaired and weak-

ened by old age; that they did not read or make any

examination of the same; that they believed they had

a right to rely upon the care of their attorneys in pre-

paring instruments because of their agreement to that

effect; that J. C. Campbell of said firm would prepare

the written instruments necessary to carry out the

agreement, and because of the trust and confidence re-

posed by them in the firm of attorneys.

Following this is the allegation "That said John A.

Benson knew, and the said party acting for the said

John A. Benson knew of the said belief, understanding

and confidence on the part of the said Mollie Conklin

and the said Emily M. Reddy at said time; that the

person so acting for the said John A. Benson at said

time did represent, as aforesaid, that the written in-

struments so presented to said Mollie Conklin and

said Emily M. Reddy were prepared by said firm of

attorneys in accordance with and to carry out the said

agreement; that said person so presenting the said

written instruments for execution represented and

pretended that he was the agent for the said firm of

attorneys.

"That said representations were false and were

known by the party so making the same and the said

John A. Benson to be false."

What representations were false and were known to

be false?
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One of the grounds of appellees' demurrer is (page

55 of the Transcript) :

"It cannot be ascertained from said bill whether

all the representations alleged to have been made

to Mollie Conklin and Emily M. Reddy at the

time they executed the instruments alleged in said

bill to have been executed, were false, forged and

untrue."

Does the allegation "That said representations were

" false" refer to the representations in paragraph IX

or to the representations immediately preceding the al-

legation in paragraph X?

It is to be observed that the language of the allega-

tion is "that the said person so acting for said John A.

" Benson at said time did represent and pretend, as

" aforesaid". Had nothing followed this and then

followed the allegation "that said representations were

" false", it would have followed that the aforesaid rep-

resentations were false, and the aforesaid representa-

tions would have been the representations in paragraph

IX.

Such is not the condition. The pleader said, "did

" represent and pretend, as aforesaid", two things: that

the written instruments so presented to said Mollie

Conklin and said Emily M. Reddy were prepared by

said firm of attorneys in accordance with and to carry

out the said agreement; and that he was the agent for

the said firm of attorneys.

The pleader, by alleging "did represent and pretend,

" as aforesaid, that", etc., limited the representations
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then under consideration to two things, and as to these

two things immediately followed this allegation with

the language, "that said representations were false".

If our theory is correct, all the representations that

were false were that the instruments were prepared by

the said firm of attorneys in accordance with and to

carry out said agreement. This would not mean that

they were not prepared by the said firm of attorneys,

but would only mean that they were not prepared by

said firm of attorneys in accordance with and to carry

out the agreement; and that the person was the agent.

The gist of the whole matter is, does the bill allege

that neither the firm of Campbell, Metson & Campbell,

nor Mr. Campbell, had anything to do with the prep-

aration, presentation, signing and delivery of the instru-

ments? That, as we understand it, is the contention of

the appellant. This should have been made clear and

plain by the bill, and the demurrer was properly sus-

tained upon the ground above stated. This is of the

substance, by reason of the fact that if the instruments

were prepared by and executed under the direction of,

and the transaction carried on through, their own at-

torney, and they followed the direction of their own

attorney without reading or consulting the papers, they

are without remedy in a court of equity.

Schultz vs. McLean, 93 Cal. 357;
Kimmcll vs. Skelly, 130 Cal. 561

;

Alexander vs. Ferguson, 63 Atl. 990;
Stand Mfg. Co. vs. Lot, 98 N. W. 923;
Hawkins vs. Hawkins, 50 Cal. 558;

Wilson vs. Moriarty, 88 Cal. 212;

McNeil vs. Jordon, 28 Kans. 10.



ESTATE OF PATRICK REDDY—EXPENSES
OF ADMINISTRATION AND DEBTS.

By the bill much force is given to the fact that Patrick

Reddy, at the time of his death, owned an undivided

one-half interest in the land conveyed to the United

States; that Emily M. Reddy and Edward A. Reddy

derived their title to the same, as devisees under the will

of Patrick Reddy, deceased; that the administration

of the estate of Patrick Reddy, deceased, had not been

closed at the time they made the deeds to the United

States, and is still unclosed; that the Monache lands

" are subject to the payments of all the expenses of ad-

" ministration of the estates of Patrick Reddy, deceased,

" and to the payment of all claims and debts owing by

" said estate; that said debts, expenses and claims have

" not been paid ; that said lands are encumbered by vir-

" tue of the administration of said estate; that the credi-

" tors of said estate have never waived their claim to

" said lands."

It is then alleged that by reason thereof, the owner-

ship of said Monache lands so conveyed to the United

States was never surrendered or conveyed to the United

States. It is further alleged that the "officers of the

" United States and of the Department of the Interior

" thereof, in approving the said selection of the said

" lands hereinbefore described, and in issuing said pat-

" ent for the said lands hereinbefore described, acted

" inadvertently and through mistake in assuming that

" the said written instrument so presented to the said

" Department of the Interior as heretofore alleged"
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(referring to the deed to the United States) "trans-

** ferred and conveyed to the United States a complete

" title to said lands."

It is alleged in the bill that an abstract of the title

accompanied the selection. It is not alleged that this

abstract was false or fraudulent or incomplete.

It follows from the bill, as a matter of substance to

this part thereof, that the facts regarding the title and

the estate appeared in the abstract, and were known

to the Department of the Interior.

Under the law of California, a complete title to the

property was vested in the devisees Emily M. Reddy

and Edward A. Reddy, at the death of Patrick Reddy,

deceased, and passed by their deed to the plaintifif.

Brenham vs. Story, 39 Cal. 185;

Smith vs. Olmstead, 88 Cal. 586.

The title, however, was subject to administration

proceedings. All of the property of the estate is liable

for the expense of administration and the debts and

obligations of the decedent. The bill does not allege

that there is no other property of the estate, nor does

it allege that there is not sufficient property in the

estate remaining to pay the debts and expenses of ad-

ministration. Where a devisee conveys real property,

the balance of the property of such legatee or devisee

not conveyed must first be sold to pay the administra-

tion expenses, and debts of the decedent, before the

property conveyed by the legatee or devisee can be

applied thereto. This was expressly held by Judge
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Coffey in this estate of Patrick Reddy, deceased, the

estate under consideration, and is the law of the case

in the Patrick Reddy estate. It is also settled law.

Mack vs. Schafer, 135 Cal. 113;

Civil Code of California, sec 2899;

Merced Savings Bank vs. Simon, 141 Cal. 2.

In any event, it would be necessary that the bill allege

facts, and not a conclusion, which would show that the

property conveyed to the United States was in fact,

instead of form, liable for the expenses of administra-

tion and the debts of Patrick Reddy, deceased.

The officers of the Government, upon their own in-

dependent examination, approved the title. This be-

ing true, there was no mistake or fraud in the title

as against which a court of equity will grant appellant

relief. Having demanded and received a full abstract

and made its own examination, it is concluded.

2 Pomeroy's Eq. Jur., Sec. 892 and cases cited;

Farnsworth vs. Duffner, 142 U. S. 47; 35 L.

Ed. 933.

EXTRINSIC FRAUD.

Fraud to set aside a patent must be extrinsic to any

matter determined by the department; that is to any

matter which it did examine or was an issue presented

and necessary to be determined before issuing the

patent.

U. S. vs. Thackmorton, 98 U. S. 61 ; 25 L. Ed

93;^
Vance vs. Burbank, loi U. S. 514; 25 L. Ed.

931;

Moffatt vs. U. S., 112 U. S. 32; 28 L. Ed. 626.



40

The land department has been constituted a special

tribunal, ta decide certain questions, and its determina-

tion is final to the same extent as the decisions of courts.

False testimony or forged instruments even are not

enough to set aside the decision, if the matter has been

actually passed upon or presented to the department.

The decision of the department is in the nature of a

judicial determination of the matter in dispute. Every-

thing will be presumed in favor of the land depart-

ment when a patent is issued. Everything that it could

have heard and determined will be conclusively pre-

sumed to have been heard and determined.

This contention illustrates another principle, viz.:

A grantee cannot complain where he holds by deed

of warranty or under a grant, bargain and sale deed,

that the property was encumbered, until judgment ob-

tained, enforcing the lien or encumbrance, or until

ouster. This is by reason of the fact above noted, that

until such judgment there is no determination that

there is a lien or that there will be an ouster, for which

the property is liable or that it will not be paid with-

out resorting to the property or that there will be an

ouster.

8 Am. & Eng. Ency. (2d Ed.), 94, 97, 99 and

cases cited.

The pleader in a bill of equity having failed to plead

regarding a material fact, it is to be presumed that had

he plead the fact, it would have been against him.

So in this case, the pleader having failed to plead facts

showing the amount of indebtedness and the amount of
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property in the estate to be disposed of, it follows that

there remains in the estate of Patrick Reddy, deceased,

more than sufficient property to pay all the expenses

of administration and the debts of Patrick Reddy, de-

ceased. J • . . .
I

.' ' j •'i'iii'i I. i ?j'.
I

•

RESTORATION.

IN AN ACTION TO CANCEL, OR IN AN AC-

TION TO RESCIND, IT MUST BE AL-

LEGED THAT NO CONSIDERATION WAS
PAID BY THE PERSON AGAINST WHOM
CANCELLATION OR RESTORATION IS

SOUGHT, OR THAT THE CONSIDERA-
TION PAID HAS BEEN RESTORED OR
TENDERED.

It does appear that the appellant has received a

consideration, the one it desired and sought, viz., lands

within a forest reservation; that there has been no

restoration or offer to restore or tender of restoration.

As to Mr. Benson or Mr. Walker, if as a matter of

fact Mollie Conklin and Emily M. Reddy were paid

the $3.80 per acre, out of the moneys which Walker

paid Benson, it would be an injustice to cancel the

patent, cancel the deed to the Monache lands, and

leave the title in Emily M. Reddy and Mollie Conklin,

and at the same time let them keep the fruits of the

transaction, viz., the $3.80 per acre.

The decisions upon the question of whether restora-

tion must first be made are pro and con, and somewhat

evenly divided. The courts which held that restora-
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tion need not be first made or tendered place their

decision upon the ground that a court of equity can

restore. It is to be observed that neither the federal

courts nor the California courts have adopted the rule

that restoration is not necessary, but have always ad-

hered to the strict rule that it u-as necessary.

United States vs. Budd, 43 Fed. 634.

In that case the United States sought, as in this, to

set aside a patent by reason of fraud alleged to have

been practiced upon the United States. In that case

they had not made tender or restoration of the consid-

eration received by the United States upon the issuing

of the patent. The Court said:

"When the Government of the United States

seeks relief from a court of equity, it is as much

bounden as any individual suitor by the rules of

equity. It can obtain such relief only when en-

titled to it upon principles of equity and good

conscience. * * * If this were a suit between

two private individuals, the plaintiff would not

be entitled to a rescission of this contract and

restoration of his title to the land without first,

on his part, repaying the purchase money which

he had received, and by the same rules of equity

and justice the right of the government to recover

this land and also to hold the purchase money

paid for it must be denied, unless a forfeiture

of the defendant's right on the ground of fraud,

and willful misconduct can be shown."

In this case it is not contended that there has been

a forfeiture of the land conveyed to the United States

in exchange. It must be conceded in this case that the
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United States has received and now has legal title and

that such legal title must be returned to some person.

Grymes vs. Sanders, 93 U. S. 53, 23 L. Ed. 802.

''Where a party desires to rescind upon the

ground of mistake or fraud, he must, upon the

discovery of the facts, at once announce his pur-

pose and adhere to it. If he be silent, and continue

to treat the property as his own, he will be held

to have waived the objection, and will be conclu-

sively bound by the contract, as if the mistake or

fraud had not occurred. He is not permitted to

play fast-and-loose. Delay and vacillation are

fatal to the right which had before subsisted."

We cannot more forcefully present the fallacy of

requiring restoration in legal and not in equitable ac-

tion than it was presented by McFarland, J., in the

case of Kelley vs. Owens, 120 Cal. 510, where he said:

"Counsel for respondent in his very able briefs

endeavors to avoid the applicability of the rule

above stated to the case at bar, by contending that

there is a distinction between an action upon a

rescission and a bill in equitv to rescind, and that

the ca,se at bar is of the latter class. No doubt such

a distinction is to be found in some of the authori-

ties—although no case decided by this court recog-

nizing the distinction has been called to our at-

tention. But in such a case the purpose of the

action, no matter what it may be called, is always

to efTect the rescission of a contract and put the

parties, as nearly as may be, in statu quo. Strictlv

speaking, a contract can be rescinded only bv one

or both of the parties to it, but when one of the

parties, having the right to do so, has rescinded
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in the way prescribed by the law, and the other

denies the right or the fact, the former is usually

forced to invoke in some wav the aid of a court

to secure the fruits and benefits of the rescission.

It is evident, however, that he cannot in a plain

case escape the consequences of a failure to him-

self take the proper steps to rescind by simply

casting his complaint in the mold of a bill in

equity to rescind. There are exceptional cases

where restoration or an ofifer to restore before suit

brought is not necessary—as, for instance, where

the thing received by the plaintiff is of no value

whatever to either of the parties, or where the

plaintifif has merely received the individual prom-

issory note of the defendant; or where the con-

tract is absolutely void; or where it clearly ap-

pears that the defendant could not possibly have

been injuriously affected by a failure to resfn-

or where, without anv fault of plaintiff, there have

been peculiar complications which make it impos-

sible for plaintiff to offer full restoration, although

the circumstances are such that a court of chan-

cerv mav bv a final decree fullv adjust the equities

between the parties—and it will be found that such

instances, or others similar to them in principle,

are those to which the authorities cited bv appel-

lants gencrallv relate. The substance of the dis-

tinction will be found to be based, not upon the

form of the action, but upon the difference between

the cases which are within the rule, and those

which, owin? to peculiar facts, are exceptions to

the rule. ///;// fhc rcn/ farts nnri riirJifs nn'simr

ihcreon rnunof he kept out of si^ht h\ the device

of n parti r.ulnr form of action."
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This Court quoted approvingly from this decision,

in the case of Alaska & Chicago Commercial Co. vs.

Solner, 123 Fed. 859, as follows:

"It is undoubtedly the general rule that there

can be no rescission of an executed contract upon

the ground of fraudulent misrepresentation with-

out restoration, before suit by the party seeking to

rescind, of everything of value which he had re-

ceived from the other party under the contract, or

a bona fide offer to restore."

TENDER OF RESTORATION MUST BE
MADE BEFORE ACTION CAN BE

BROUGHT.

Stuart vs. Hayden, 169 U. S. 15, 42 L. Ed. 644.

Court said:

"They could not rescind fhis trade and recover

back that which they gave in exchange or any

part of it, while they retained at least $49,500 in

value that they had received from it."

United States vs. White, 17 Fed. 565.

"The money received is retained, and no ten-

der appears to have been made, nor is any offer

to refund the money made in the bill. The
United States, like an individual, when it comes

into court and demands equity, must do equity,

or at least offer to do equity. It has received the

full value of the land in money—the same amount

that it would have received had the land been

sold and patented to an admittedly qualified pur-

chaser. It cannot keep the money, and, IN A
COURT OF EQUITY, demand and receive a

return of the land."

Reeves vs. Corning, 51 Fed. 777.
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"There is another reason why this paragraph
is insufficient. It does not allege that the plaintiff,

prior to the bringing of the suit, returned or of-

fered to return the patents to the defendant, and
thus place him in statu quo, nor does it show any

sufficient excuse for his failure so to do. It is too

well settled to justify citations that, before an

agreement can be rescinded, the plaintiff must
have done all in his power, and with promptness,

to place the defendant in statu quo. For these

reasons the paragraph must be held bad."

Des Moines V. M. R. Co. vs. Allery, i6 Fed.

Kinney vs. Webb, 49 Fed. 512;

McLean vs. Clapp, 141 U. S. 420; 35 L. Ed. 806.

"Now if he desired to rescind his contract, his

duty was to at once return what he had received."

6 Cyc, p. 312.

"The numerical weight of authority appears to

be slightly in favor of the position that restoration

or offer to restore the consideration or benefits re-

ceived upon the contract must be made before suit;

that an offer in the bill or complaint to do equity

comes too late."

Both United States cases and California cases cited

support the affirmative.

TRANSFER OF TITLE BY DECREE OF
COURT.

The bill alleges (paragraph 25, page 32, Tr.) "that

" the complainant desires that any title it may have to

" the said land, as shown by the facts alleged in this bill

" of complaint, may be BY THE DECREE OF
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^'THIS COURT TRANSFERRED AND CON-
" VEYED to the said Mollie Conklin and Emily M.
*' Reddy, or their successors in interest."

THE DECREE OF A UNITED STATES
COURT CANNOT TRANSFER TITLE.

Title must be transferred by the parties, and obedi-

ence is compelled by proceedings in the nature of

punishment for contempt, attachment or sequestration.

It is not sufficient that the appellant in this case con-

tends that it is its desire that by the decree of court

there be transferred to the proper parties the land re-

ceived in exchange for its patent.

Mr. Pomeroy in his work on Equity Jurisprudence

says:

"Sec. 134. Some writers have argued that the

equitable jurisdiction is to be regarded as wholly

remedial, and that equitv itself does not create

any rights of propertv or other primary rights

because the court of chancery, as they sav, only

acts in personam aeainst the parties, and never

in rem upon the subject matter of a judicial con-

troversy. It is said that a decree of the court

never operates by virtue of its own inherent effi-

cacy to create or to transfer an estate, right or in-

terest, that such decree never executes itself, nor

furnishes anv means or instruments bv which it

may be executed without the intervention and act

of the party acrainst whom it is rendered; that the

plaintifif in equity never, merelv by means of the

decree in his favor, either recovers possession of

the bnd or other subject matter, or becomes vested

with a title to or estate therein; and that the court
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simply orders some act to be done, a conveyance

to be executed, an instrument to be surrendered

up and canceled, possession to be delivered, and

the like, and then merely uses a moral coercion

upon the defendant, by means of fine and impris-

onment, to compel him to do what is directed to

be done in the judgment. This radical difference

between the effect of a decree in equity and a

judgment at law, it is urged, shows that there are

no equitable primary rights, no equitable estates

or interests, distinct and separate from the rights

to obtain such remedies as are administered by

the court of chancery.

"Sec. 135. There may be some plausibility in

this argument on its surface, but when it is exam-

ined with care, and under the light of history, all

its force disappears. The earlv chancellors, from
prudential motives alone, and to avoid a direct

conflict with the common-law courts, adopted this

method of acting, as they said, upon the con-

sciences of defendants; and the practice which
they invented has, with the English national de-

votion to established forms, continued to modern
times. But it is certainly a complete confound-

ing of the essential fact with the external form,

to say that such a mere method of procedure,

adopted solely from considerations of policv, de-

termines the nature of the equitable jurisdiction,

and demonstrates the non-existence of anv equi-

table rights, estates and interests. Tf there had

been any necessarv connection between the pro-

ceedings and remedies of chanccrv and this mode
of enforcing its decrees in personam . if it had
been intrinsicallv impossible to render these de-

crees operative in rrtn. then the argument would
have had some weight; but in fact there is no such
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connection, no such impossibility, the decrees of

a court of equity may be made to operate in rem

to the same extent and in the same manner as

judgments at law. Furthermore, whatever of

plausibility there might be in the theory as ap-

plied to the English court of chancery has been

entirely destroyed by the legislation of this

country. The statutes of the several States have

virtually abolished the ancient doctrine that the

decrees in equity can only act upon the person of

a party, and have generally provided that in all

cases where the ends of justice require such an

effect, and where it is possible, a decree shall either

operate ex propria vigore to create, transfer, or

vest the intended right, title, estate or interest, or

else that the acts required to be done in order to

accomplish the object of the decree shall be per-

formed by an officer of the. court acting for and

in the name of the party against whom the adju-

dication is made. In the vast varietv of equitable

remedies, there are, of course, some which di-

rectly affect the person of the defendant, and re-

quire some personal act or omission on his part,

and these are still enforced, and can onlv be en-

forced, in personam. In regard to all other

classes, the statutes of our States have, as a gen-

eral rule, either made them operative per se as a

source of title, or as conferring an estate or right,

or have given the requisite power to certain of-

ficers to carry them into effect. This modern leg-

islation has not, however, deprived a court of

equity of its power to act in personam in cases

where such an effect is necessary to maintain its

settled jurisdiction, as, for example, where the

parties being within its jurisdiction, the subject

matter of the controversy, whether real or per-
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sonal property, is situated within the territory of

another State or nation."

Section 13 17, Mr. Pomeroy says:

"The fundamental doctrine of equity as origi-

nally administered has already been explained;

that its remedies and decrees operated in per-

sonam upon defendants, and not in rem upon the

subject matter; that a decree was not of itself a

legal title, nor did it transfer title to the plaintiff.

This original doctrine has been abrogated for all

classes or remedies to which it could apply by

statutory legislation in a large number of the states.

This legislation may be reduced to two general;

types: i. That by which the decree itself, with-

out any act of the defendant or of an officer on

his behalf, becomes a title, and vests a legal es-

tate in the subject matter in the plaintiff; 2. That

by which a commissioner, master, or other officer

of the court executes the decree, and through his

conveyance or other official act transfers the legal

estate from the defendant to the plaintiff, or

otherwise vests the plaintiff with title. Both these

types are often found in the statutes of the same

State, and they are subject to minor modifications,

as shown by the foot-note, which contains a list

of the States and of the statutes. Tn all cases

where an instrument is directed to be executed by

an officer, the statutes provide that it shall have

exactlv the same effect as if executed by the party

himself. These statutes do not generally inter-

fere with the original power of courts of equity to

enforce obedience to their decrees bv the parties

themselves, and to punish such parties for their

disobedience by attachment, fine, impriso/iment or



51

sequestration. THE OPERATION OF THESE
STATUTES IS CONFINED TO THE TER-
RITORIAL LIMITS AND JURISDICTION
OF THE STATES IN WHICH THEY ARE
RESPECTIVELY ENACTED. IT DOES
NOT EXTEND TO DECREES OF THE
UNITED STATES COURTS. The effect of

equitable remedies granted and decrees rendered

by the United States courts, in the absence of leg-

islation by Congress, is governed by the original

doctrine of equity; THEIR DECREES DO
NOT TRANSFER TITLE; they must be exe-

cuted by the parties, and obedience is compelled by

proceedings in the nature of punishment for con-

tempt, attachment or sequestration."

Section 1091, Civil Code of California, provides:

"An estate in real property can be transferred

ONLY by operation of la\t or by an instrument

in writing subscribed by the party disposing of the

same or by his agent thereunto authorized by writ-

ing."

Section 1106, Civil Code, provides what title passes

by operation of law:

"When a person purports by proper instrument

to grant real property in fee simple, and subse-

quently acquires any title or claim of title thereto,

the same passes by operation of law to the grantee

or his successor."

It will thus be seen that the old equity rule has not

been modified in Californa. A decree cannot pass

title; there must be a conveyance. What California

has done is of no moment. Mr. Pomeroy, in a foot-

note (3 Ed., sec. 13 17, note 3), says:
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"This is so, although the property which is the

subject of the decree is situated within a State

which has legislated in the manner above de-

scribed."

Mr. Pomeroy cites the Federal cases in support of

the text and note.

IN TOTO.

TITLE MUST BE REVESTED IN TOTO.

It follows that when the legal title has passed by

fraud, there must be some person authorized by the

United States to make a conveyance of the legal title;

otherwise there would be no officer against whom the

decree would be directed, or who could be compelled

to make the conveyance. There would be no person

in law having the power, or who would be in con-

tempt upon failure to obey the order of the court; for

this reason such a decree as is asked for in this case

could not be executed. We respectfully invite par-

ticular attention to this fact. Until the United States

has by law authorized some person to execute a con-

veyance of the legal title, this court cannot legislate

and create a person so authorized.

This shows at the time the suit was brought there

could have been no tender or restoration by reason of

the fact that there was no person authorized to make

a tender, and there could have been no conveyance or

restoration that would have been valid because no

person was authorized to make such conveyance.

Again, the transaction being at most only voidable, it

was in the discretion of the United States to waive the
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fraud or to disaffirm and cancel, assuming that there

was fraud. That discretion is in the executive depart-

ment of the Government and could not be under the

Constitution vested in the judicial department. There

being no federal law vesting the discretion in an execu-

tive officer, with power to restore upon the exercise of

the discretion, the judicial department cannot assume

the responsibility and take upon itself the power.

There is another difficulty possibly less fatal, but

still potent. The complainant having received so far

as the bill shows the title to an undivided one-third of

the land from EDWARD A. REDDY, and so far as

the averments of this bill go, he being perfectly inno-

cent and his acts being free from all question, how can

the complainant force EDWARD A. REDDY, or his

successors in interest, to retake the legal title to the

surrendered land, and surrender up the title to the

selected land?

By the bill it appears that the conveyance to the

United States was a deed signed by MOLLIE CONK-
LIN owning one-half, EDWARD A. REDDY own-

ing one-quarter and EMILY AL REDDY owning

one-quarter. The bill asks a decree revesting the title

as to the two only, and no fact appears in the bill

which on any theory would authorize the court to dis-

turb the EDWARD A. REDDY one-third interest.

There could be no decree revesting title in two-thirds.

It must be in toto.

Bohall vs. Diller, 41 Cal. 535;
Schneider vs. Foot, 27 Fed. 585, and cases there-

in cited.
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The bill concedes the interest of EDWARD A.

REDDY passed to the United States, and concedes

his interest in the patented land has passed to Mr.

Walker. Surely, the title could not be cancelled as to

this interest.

The only answer made in appellant's brief is:

"It will be urged that the government must re-

store the consideration as a prerequisite to the com-

mencement of the suit. The answer to this is that

it would take a special act of Congress to permit

the restoration. Meanwhile the six-year limit

could run. Secondly, there is no necessity that

restoration should be made."

It is to be observed that concededly by the appellant

no restoration can be made except by special act of Con-

gress. If at the time the bill was filed no restoration

could be made by reason of the fact that there had been

no act of Congress authorizing such restoration, that in

itself is a complete answer to the bill. It is not possible

that an executive officer of the government can ask the

Court to do that which there is not one authorized to do

and which cannot be done without special act of Con-

gress. The Attorney-General of the United States had

as much power to restore as the Court to restore, con-

ceding that it could transfer title by decree? When
counsel admits that there can be no restoration without

act of Congress, it must include the Court as well as the

executive department.

More—All the authorities agree if there is no tender

before suit, tlierc must at least be a tender in tiie bill.
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Such an attempt is made in this bill. If the Attorney-

General cannot restore, or tender restoration before

suit, and it is admitted he cannot, then he surely cannot

tender restoration in the bill.

Appellant does not claim that it is not within the

power of the United States to provide an officer author-

ized to restore and to make the tender, nor is anything

stated in the brief excusing the appellant for not having

provided such officer. Its contention is the naked, bald

one that because no act has been passed authorizing

restoration or tender, it need not make restoration or

tender. That cannot be true, for that would be taking

advantage of its own naked neglect. Naked neglect

cannot excuse appellant from performing a duty.

It is stated in the brief as one of the reasons why

tender is not necessary, that before any person could be

authorized to make the tender by an act of Congress,

the six-year limitation would run. Apply that to a

private corporation. It would be no excuse for a pri-

vate corporation that it did not make the tender because

before it could get its board of directors together and

authorize a tender the statute of limitations would run.

The same absurdity which immediately becomes ap-

parent in the case of a private corporation, is equally

apparent in the case of the United States.

This brings it to the proposition made by the appel-

lant that there is no necessity that restoration be made.

Counsel quotes from Pomeroy's Equitable Remedy

to the eflect that tender before suit is not a prerequisite
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to the commencement of a suit in equity for rescission.

If the Court will pursue the citation fully it will find

that the language quoted from Mr. Pomeroy relates to

certain jurisdictions, of which neither the United

States nor the State of California is one, but tliat in the

United States and in the State of California the rule-

is to the contrary, as we have pointed out.

In support of the proposition that no tender is neces-

sary, counsel cites three cases: Thackrath vs. Haas, 1 19

U. S. 499, 30 L. Ed. 486; Crocker vs. Oats, 106 Fed.

760; Matteson vs. Wagoner, 147 Cal. 744.

In Matteson vs. Wagoner, the Court said:

"It was not necessary under the circumstances

of the case, as alleged, to ofifer to return the $165

as a condition precedent to rescind. One who at-

tempts to rescind a transaction on the ground of

fraud is not required to restore that which IN
ANY EVENT he would be entitled to retain."

How the doctrine announced in that case can aid this

case we do not understand. Surely no condition is

shown in this case under which the United States could

retain the lands it received in exchange and at the same

time have its patent vacated.

In Crocker vs. Oakes, the defendant was under ob-

ligations to pay plaintiff an income based upon profits.

A release from that obligation was obtained for the

sum of $2,500. It was contended that the $2,500 re-

ceived for the release should first be returned. The

Court said

:
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"Generally, a party seeking to set aside a trans-

action for fraud or overreaching should return or

offer to return the consideration in the first in-

stance, but here, as there are and have been sums

accruing, due on account of the subject of the

transaction, which were intended to be cut off, it

seems more just that an accounting be first taken

and that not more than the balance of the $2,500

paid, if any, should be required to be returned

or tendered, before granting full relief."

All the Court says is that so much of the $2,500 paid

as would have been income, the plaintiff is entitled to,

in any event. That amount he would not be required

to tender. That being within the breast of the defend-

ant, ascertainable only by an accounting, a tender need

not be made until that accounting is had.

Applying that case to this case, if under any condi-

tion of facts the United States would be entitled in the

end to keep the land received in exchange, or any part

of it as a result of an investigation or accounting, and

such facts were set up in the bill, then the bill would

show an excuse for not making the tender within the

rule in Crocker vs. Oakes. That is not this case.

In the first case cited, Thackrath vs. Haas, it was

specially shown by the bill that WITHOUT ANY
FAULT OF THE PLAINTIFF he was unable to

make the tender. In the bill under consideration, there

is no attempt to show that without any fault on the

part of the appellant it was unable to make the tender

of a reconveyance of the land received in exchange.



58

Appellant also cites Neblett vs. Macfarland, 92 U.

S. loi, 23 L. Ed. 471. In that case the consideration

was the cancellation of a certain bond. The specifica-

tion of error was:

"The Court erred in not making the payment

of our bond a condition precedent to the recon-

veyance of the plantation, as set forth in our mo-

tion for new trial, and on this ground and from

this point of the decree we appeal and ask for re-

lief."

It is to be observed that the question of tender and

restoration was not involved in the case, the only ques-

tion being whether the thing to be restored was the bond

and the cancellation vacated, or whether money repre-

senting the amount of the bond must be restored.

A novel expedient at least is presented in appellant's

brief, to avoid this rule—that title cannot be transferred

by decree. Appellant works it out at great length, but

it boils down to this:

Acceptance by the proper officers of the relinquished

lands and of the selection is necessary; until so accepted

no legal or equitable title exists in the selected lands,

citing Cosmos Exploration Co. vs. Grey Eagle Oil Co.,

190 U. S. 301 ; 47 L. Ed. 1064.

In this we agree. Counsel then draws this conclu-

sion : Set aside that approval and there will be no title

in the patented lands to transfer back to the govern-

ment.

It is a matter of no importance what transferred the
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title to the selected lands; whether it was the approval,

or the patent, or what it was. It is enough that the

legal and equitable title has been transferred from the

United States to some one of the defendants. That ap-

pellant concedes. It follows that it cannot be back in

the United States until it is carried back—transferred.

We have seen that the federal courts cannot carry

it back—transfer it by decree, as appellant asks. It

must be carried back by the person who has it. A
federal court can say by decree that it be so transferred

back by such person, and can by punishment for con-

tempt, attachment or sequestration, enforce its decree.

This it cannot do, as we have seen, until the suiter has

done or offered to do equity, by restoring or offering

to restore all that was received by the transaction.

The federal court has only the old chancery powers

and until Congress acts it can only deal with the person

to compel the person to transfer the title and that only

after all that he parted with on receipt of the title has

been restored or tendered.

"Make it," says the appellant, "by the decree an un-

" approved selection"; and savs: "It is settled law that

" the department can set aside an acceptance or ap-

" proval before patent."

"Before patent" is only another way of saying until

the title has been actually transferred. It is all in the

hands of the department and it can transfer the title

or not, dependent upon the facts; but when it has trans-

ferred the title, then the only thing that can be done is
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to carry it back, transfer it back, and that can only be

accomplished in a federal court of equity, by ordering

the holder to carry it back, transfer it back.

APPELLANT'S CONTENTION THAT SELEC-
TION WAS FORGED.

Appellant contends that the selection which was pre-

sented to the United States was a forged instrument.

This instrument, called the selection, is a mere request

that lands designated therein be patented in the place

and stead of the land surrendered. It is not an instru-

ment required by the act or by any law. There had to

be some way of designating the land which the person

desired in the place of the land surrendered. The de-

partment made a regulation that there should be such a

paper and what it should contain. The department had

no power to make title dependent upon this paper.

Williamson vs. United States, 207 11. S. 425; 52

L. Ed. 278.

It was not a forgery.

Bank vs. Neal, 22 How. 107; 16 L. Ed. 328;

Davidson vs. Lanier, 71 U. S. 447: 18 L. Ed.

380;

Allen vs. Withrow, loi U. S. 128; 28 L. Ed. 94;

Drury vs. Foster, 2 Wall. (U. S.) 24; 17 L. Ed.

781.

In the latter case the Court said:

"We agree— if she was competent to convey her

real estate by signing and acknowledging the deed

in blank and delivering the same to the agent with

an expressed or implied authority to fill up the
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blanks and perfect the conveyance that its valid-

ity could not be well controverted."

Why multiply words? The deed to the United

States was the whole and only inducement for the pat-

ent. It is only when that fails that the United States

can be heard to complain. Until that fails there is no

injury.

If void it can be so decreed. If voidable then it can

be ordered transferred back, but only where tender was

made before action commenced.

TITLE SUBSEQUENT TO PATENT.

Appellant contends that the patent should be set

aside by reason of facts happening subsequent to its

issuance. It is contended that because some one, some-

how, conve^^ed or undertook to conve}'^ the interest of

Mrs. Conklin and Mrs. Freddy in the patented land,

patent should be set aside. The United States patented

the land to Mrs. Conklin and the Reddys, as by the act

of Congress it was authorized to do. It was compelled

to patent the land to the person who made the surren-

der. This it did. When it was patented, the transac-

tion, so far as the United States was concerned, was at

an end. It cannot assume to be guardian for the pat-

entees. If the patentees by their act lose the land, it is

no concern of the United States, and it, the United

States, cannot maintain an action to recover it for the

patentee; no more can it by indirection do so by setting

aside the approval or the patent and giving them back

the exchanged lands.
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If the deed to Mr. Walker is void or voidable, the

grantees have their remedy, but surely the United

States cannot maintain any form of action for them as

against Mr. Walker, or litigate any question which is

purely a question of interest between them and Mr.

Walker.

MORE: Mollie .Conklin and Emily M. Reddy

would have to return the $3.80 per acre received. It

is nowhere contended in the bill that they have author-

ized the United States by suit or otherwise to get back

the relinquished lands, and they pay back the $3.80

per acre received. For anything that appears in the

bill they preferred to have the $3.80 per acre; or for

anything that appears in the bill they have waived

their right to set aside, if any such right they ever had.

ATTORNEY-GENERAL OF THE UNITED
STATES IS WITHOUT POWER TO BRING
OR MAINTAIN THIS ACTION.

We are not unmindful of the fact that the Supreme

Court of the United States has repeatedly held that an

action may be commenced by the Attornev-General of

the United States to set aside a patent issued by the

United States. At first blush it would seem that the as-

sertion we have made is unwarranted. The functions

of the Federal Government under the Constitution arc

divided into three departments—the executive depart-

ment, the legislative department and the judicial de-

partment. The Attorney-General belongs to the execu-

tive department. The legislative department ex-

presses the wish of the Government and must direct the

exercise of its powers and options.
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In all the cases where it has been held that patent of

the United States may be set aside upon an action

brought by the Attorney-General, the United States had

not received the full consideration which, by the act of

Congress, it had been declared the United States must

receive before patent should issue, or in cases where the

United States was obligated to deliver patent to some

other person and by fraud or misrepresentation or mis-

take the patent had been issued to the wrong person.

This was forcibly expressed by Justice Lamar in

United States vs. Beebe, 127 U. S. 338, 32 L, Ed. 123, in

the following language:

"If a patent is wrongfully issued to one indi-

vidual which should have been issued to another,

or if two patents for the same land have been is-

sued to two different indivitiuals, it may be prop-

erly left to the individuals to settle by personal liti-

gation the question of right in which they alone

are interested. But if it should come to the knowl-

edge of the Government that a patent has been

fraudulently obtained, and that such fraudulent

patent, if allowed to stand, WOULD WORK
PREJUDICE TO THE INTERESTS OR
RIGHTS OF THE UNITED STATES, OR
PREVENT THE GOVERNMENT FROM
FULFILLING AN OBLIGATION IN-

CURRED BY IT, either to the public or to the

individual, which personal litigation could not

remedy, there would be an occasion which would

make it the duty of the Government to institute

judicial proceedings to vacate such patent."

The policy of the law being defined by the legislative
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department, the executive department is called on to

carry out that policy. In so doing the Attorney-Gen-

eral may commence an action to set aside a patent. In

all the cases where such an action has been maintained

to set aside patents, the conditions existing were similar

to those in United States vs. Trinidad Coal & Coking

Co., 137 U. S. 160.

In that case, speaking of coal lands and the policy

of the Government as adopted, it is said that "Congress

" took no thought of their pecuniary value, but in the

" discharge of a high public duty in the interest of a

" whole country, sought to develop the mineral re-

" source of the United States by opening its vacant coal

" lands to entry by individuals and of persons at prices

" below their actual value".

In that case it was clearly established that the mere

pecuniary price established by Congress upon the sale

of its coal lands was not the consideration for their

transfer by the United States; likewise in the pre-

emption and homestead cases it has been universally

held that the mere pittance of money paid for the land

was not the consideration passing to the United States

for their transfer; that the policy was expressed in the

act that when a person obtained the lands by the mere

payment of the pittance without giving therefor the real

consideration provided by Congress, the Attorney-Gen-

eral could proceed to set aside the patent by reason of

the fact that the policy was expressed, and he, the ex-

ecutive, was but carrying out the expressed policy.

That is not this case. The whole policy expressed
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in the act of June 4, 1897, under which the patent in

this case was issued, was that the Government might

obtain lands within a forest reserve held in private

ownership. Unlike the other land acts of Congress, it

had no concern, expressed no policy, had no purpose as

to the selected lands, such as who got it, what was to be

done with it, that one person should have only so much,

that it must be used in a certain way, etc.

When the Government obtained lands within the

forest reserve, it obtained all that it sought by the act.

Conceding that the exchange with the Government was

brought about by fraud against the Government, at

most the transaction of exchange would be only void-

able at the instance of the Government.

We have been unable to find any declaration of the

policy of the legislative department of the United

States, that a transaction with it sought should be va-

cated and set aside, where the United States had ob-

tained by the transaction all that it sought or desired to

obtain, simply because the transaction had its incipiency

in fraud unknown to or participated in by the United

States. -^.--T^rv^wr^

Does the United States wish to keep these lands which

Congress by its act has declared that it desires, at the

price which it has paid, or does it wish to return the

lands and receive the price? The plain act of Congress

says we want the land. No act of Congress has been

called to our attention which says or intimates, that the

Government desires to give back what it sought and

has, because there was misrepresentation made to it in
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the method of giving it what it sought. Without such

act of Congress, or some act defining its policy, under

which defined policy the United States Attorney-Gen-

eral can act, he is without power to act. No such pol-

icy has been shown in this case. On the contrary, the

expressed policy of Congress contained in the act is to

obtain the lands by the exchange. It then comes down

to the proposition, Has the Government of the United

States obtained the lands? If it has, the Attorney-

General is without power. If it has not, he has power

to bring this action.

REPLY TO ADDENDUM.
In the consideration of this addendum, as well as in

the consideration of the subject of the necessity of a

return or ofTer to return, it must be kept in mind that

in the case at bar, beyond all question, the government

is not entitled to set aside the patent and also retain

the lands granted to it in exchange. That the writer

of the addendum did not have this in mind, or was

misled by his desires, is perfectly apparent from the

following quotation from his brief. He says:

'Tn United States vs. Minor (114 U. S. 2^^),
there was certified to the Supreme Court of the

United States, among other questions, the follow-

ing:

"'When the United States files a bill to vacate

a patent, on the ground that it was fraudulently

obtained upon false testimony, as alleged in said

amended bill, whether it is ncccssarv to offer in

the bill to return the purchase money paid for the

land by the patentee?'
"
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The writer then says:

"This question was answered in the negative

without a word of comment." (P. 244.)

We especially call attention to the last sentence:

"This question was answered in the negative

without a word of comment."

Quite the contrary was true. The Court said:

"On the contrary, the provision of the section

above mentioned" (Sec. 2262 of the Revised Stat-

utes) "that the person who makes the false oath

in the premises shall FORFEIT any money he

may have paid for the land, ANSWERS IN
THE NEGATIVE THE FOURTH QUES-
TION, namely; is the United States bound to

ofifer in the bill in a case like this, to return the

purchase money? THE STATUTE DE-
CLARES IT IS FORFEITED, and though the

party may lose the land, he also loses his money
as a penalty of his perjury."

At a glance it is seen that instead of being a decision,

in the language of the brief, on the broad, general

proposition whether it is necessary for the government

in ANY CASE to tender back, it is a decision upon

the necessity of a tender back where the money has

been forfeited. In the language of the Court, the fact

of its forfeiture answers in the negative.

State vs. Snyder, 66 Tex. 687; 18 S. W. 106.

No question of legal title was involved.

This was an action brought by the State to (i) ob-
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tain an adjudication that the State owned certain land,

and to recover rents therefor and possession thereof;

and (2) to cancel a contract of sale made by the State.

A demurrer was sustained to the petition, judgment

entered for the defendant, from which judgment the

plaintiff appealed. The Court said:

"It was urged that the petition was defective on

the following ground: (i) because it showed that

the State received purchase money for the lands

through its constituted tribunals, and asked a can-

cellation of the sale with no offer to return the

money received."

Five other grounds are stated. The Court then

said:

"It is insisted that the State, under the aver-

ments of the petition, is not entitled to recover,

unless it repay or tender the purchase money paid

by the defendants. Insofar as the State is seeking

only such relief as may be given by a court of law,

i. e.—to be adjudged the owner of the land, to

recover rents, and to have its writ of possession

—

there can be no claim that before such relief can

be granted the State must comply with any rule

enforced in courts of equity, for the State so far

asks for no equity relief."

The Court then discusses the petition and shows

that a portion of it is clearly an action at law. The

Court then says:

"Then clearly, as to so much of the action as

sought no other relief than such as a court of law

can give, the court below erred in sustaining de-

murrers based on the fact that the State did not
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tender so much of the purchase money as may

have been paid. The State, however, asks a de-

cree declaring the contracts to sell void, and that

the defendants be restrained from asserting claim

under them. The relief thus sought is equitable

relief, and can it be given to the State without

return or offer to return the purchase money

paid?"

The Court then cites from Pom. Eq. Jur. 388, m\d

then says:

"The rule which requires the vender to return

the purchase money paid, when he asks rescission

at the hands of a court of equity, has foundation

in the desire of courts of equity to protect all par-

ties, and when its enforcement is not called for

by the case presented, or where the enforcement

of the rule is not necessary to the protection of the

person against whom equitable relief is sought,

then it is not enforced. Cases arise in which the

use and occupation of land sold under circum-

stances which justify rescission, will equal in

value the sum paid by the vendee, and in such

case it would not be necessary to tender or repay

the purchase money so paid; and a court of equity

would adjust the equities of the respective par-

ties." (Citing cases.) "The petition alleges the

annual rental value of the land, and claims other

damages all of which the plaintiff, so far as the

pleadings show, is attempting to recover. It is

also alleged that the defendants have paid to the

State certain money, but it does not appear that

the sums claimed by the State are less than the

sum of the moneys paid by the defendants. In

view of this state of the pleadings, it does not ap-
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pear that a case exists in which it would be neces-

sary for the State, if the general rule be applicable

to it, to offer to repay any part of the purchase

money paid by the defendant, and the demurrer

should have been overruled. The defendants by

their answer might have set up their equities, if

any they have growing out of the transaction,

with a view of the adjustment of the equities be-

tween the parties."

The Court then takes up the question of whether the

rule can be invoked against the State, and says:

"As before said, the purpose of the rule is pro-

tection, and the security of the person who is en-

titled to call it to his aid; and in any case in which

that is seen to be unnecessary, there is no reason

why it should be enforced. It is to be conclu-

sively presumed, in the absence of a statute au-

thorizing such suit against the State, in reference

to a given matter, that it fully recognizes every

just claim the citizen has against it; that in its

own way it will do justice in reference thereto;

and that it has ability to do so; and this is one of

the reasons ichy no suit can be brought against the

State without its consent. Against such a plaintiff

the reasons for enforcing the equitable rule do not

exist as do they in a suit by an individual.

"We must look also to the legislation by which

this suit was directed to be brought, in order to

determine whether it was intended that such suit

should be governed by the same rules in every

respect as are suits between individuals, for if not,

no rule of equity can override the will of the

legislature and make it necessary for the State to

do everything that might be re(]uircd of an indi-
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vidual, as a condition upon which it will be per-

mitted to maintain an action or suit which the

constitution gives the court jurisdiction to try and

the legislature has directed to be brought. It is

not for courts to place terms upon compliance

with which only will they hear cases directed by

the legislature to be brought on behalf of the

State, unless the legislation be such as to justify

the belief that it was so intended."

To apply the other proposition made by the Court

to the case at bar, i. e.—that inasmuch as no suit can

be brought to compel the State to do equity, it cannot

be compelled to do equity before a Court will grant

to it equitable relief,—the reasoning in this case would

have to be that if the government demand of the pat-

entee a reconveyance of the patented land, he must,

without reconveyance to him, reconvey and depend

wholly on the honor of the government, that some-

where, somehow, in some way, and in its own good

time, it will do justice by reconveying the land ex-

changed. That he has no rights in the premises or in

the first instance to be put back in his former estate.

We submit that the Court in Texas would never

have rested its decision solely upon such a ground;

that what it said upon the subject it did not say with

the same care or consideration it would have exercised

had it not had ample support for its decision in other

contentions. We cannot feel that any federal court is

prepared to say that the government can have a stand-

ing in a court of equity until it, like any other suitor,

has offered to do right; that it cannot answer by saying,

" The king can do no wrong".
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United States vs. Trinidad Coal and Coking

Co., 137 U. S. 160; 34 L. Ed. 642,

cited in the supplemental brief.

The decision in that case makes no attempt to take

the United States out of the established equity rule of

the necessity of tender on rescission. It recognizes

such rule, and recognizes that it applies to the United

States the same as a private suitor, if tlie United States

was "a mere seller of real estate". What the decision

in the case really does is to show in that case a state

of facts where a private person would not come under

the rule. Instead of the case establishing a rule that

the United States does not have to make tender, the

case is an authority that the State must make tender,

unless there be some fact or facts of the particular case

which relieves it, the United States, as it would relieve

a private suitor. This is evident from the language of

the decision. The Court says:

"It is contended by the defendant that the

United States is subject, as a suitor, to the same

rules that control courts of equity, when determin-

ing as between private persons whether the proper

relief should be granted; that the government ask-

ing equity must do equity, and consequently that

the bill is defective in not containing a distinct

ofifer to refund the money."

"The rule referred to should not be enforced

in a case like the present one."

That is but saying that the rule should not be en-

forced as against the United States or as against a pri-

vate person or as against anybody in a case like the
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present one. Why? 7'he Supreme Court says why. It

says:

"In the matter of disposing of the vacant coal

land of the United States, the government should

not be regarded as occupying the attitude of a

mere seller of real estate for its market value."

The decision then shows that in the matter of coal

lands, the consideration to the government was not

what was paid in money for the land; that the govern-

ment was seeking, without considering the question of

price, to distribute its coal lands among its citizens.

The decision says:

"Congress took no thought of their pecuniary

value, but sought to develop the material re-

sources of the United States by opening its vacant

coal lands to entry, by individuals and associa-

tions of persons at prices below their actual

value."

Such was therefore why it was not a mere seller of

real estate, to which would attach the equitable ruling.

That the defendant, not being itself entitled to obtain

the land, employed an agent who was entitled to ob-

tain it for himself, to take it in the name of the agent,

but in fact for the principal, and pay the principal

money therefor. Applying to a private case, if a

father should see fit to offer to distribute among his

sons a large portion of his estate, charging a nominal

price, and some person should induce one of his sons

who did not desire to take the benefit of the father's

bounty, to accept the bounty for him, but in the name
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of the son, and should give the son the nominal sum

of money necessary, with which to do the unlawful

thing, and deceive the father, the case would be much

like the case against the government, and it would be

a serious question whether the father, to set aside the

transaction, would have to pay back the nominal sum

of money.

At any rate, the decision of the Supreme Court of

the United States is a decision that he would not have

to do so. The Supreme Court of the United Slates

does not intimate that a court will deal with a case

or any case on the ground that the party litigant is the

United States, or deals any dififerently than it would

deal were it a private party. That the facts control the

question of necessity for tender, and not, who is the

plaintifif.

In the case at bar, it has never been suggested that

there were any facts which would take this case out

of their equitable rule as to a private individual. In

order to maintain in the case at bar, that no tender was

necessary, it is necessary to lay down the premises in

the first instance, that no tender is necessary where the

government is a party. In this case the United States

was exactly in the position of an exchanger of land.

It has never been suggested that by the exchange of

its unsold lands, for lands within its own forest reserve,

it was doing anything or seeking to do anything for

the benefit of any person, and that any benefit was

derived other than to perfect its forest reserve. There

has never been any pretension or contention that the
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act under which exchange was made, and which is in

review in this case, was anything more than a cold

blooded proposition where the government dealt on

one side, and the person surrendering the lands in ex-

changing, dealt on the other side, and both dealt at

arm's length. If private parties dealing under such

circumstances, in order to make a rescission, must

make a tender, then the government in this case must

make a tender unless by reason of some principle of

law, not yet disclosed, the government is not required

to make a tender.

CONCLUSION.

The bill was properly dismissed by reason of the fol-

lowing:

1. The United States has received what is sought,

viz., the forest reserve lands.

The owners of the forest reserve lands have received

what they sought, viz., the $3.80 per acre.

The fact that they did not receive it by a method

and in a manner which they understood they were to

receive it is immaterial.

2. No fraud is shown against the United States.

3. If there was any fraud it was the fraud of a

third party against the grantors, Mollie Conklin and

Emily M. Reddy, without knowledge of or participa-

tion in by the grantee, the United States.

4. Mollie Conklin and Emily M. Reddy dealt at

arm's length with Benson,
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5- There is no allegation in the bill that any per-

son colluded with their attorney, or that the attorney

colluded with any person, or that any act or thing done

was done with intent to injure or do injury. The

United States was not induced to act by any fact al-

leged and set forth in the bill.

The right to exchange existed. The method of ex-

change was immaterial to the United States. The acts

of Benson at most only went to the method.

6. There was no restoration or tender of restora-

tion. Restoration or tender of restoration is necessary

before suit can be brought.

7. The bill does not show that there has been no

waiver by Mrs. Conklin or Mrs. Reddy.

8. The Attorney-General is without power to make

the ofifer to restore set forth in the bill.

9. The Attorne\^-General is without power or au-

thority to bring the action or to maintain the same.

RELUCTANCE OF COURTS TO SET ASIDE
PATENTS.

The reluctance of the courts to set aside patents is

well expressed by Justice Miller in U. S. vs. Maxwell

Land Grant Co., 121 U. S. 325, 30 L. Ed. 959, where

it is said:

"In this class of cases, the respect due to a pat-

ent, the presumptions that all the preceding steps

required by the law had been observed before its

issue, the immense importance and necessity of
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the stability of titles dependent upon these official

instruments, demand that the effort to set them

aside, to annul them, or to correct mistakes in

them should only be successful when the allega-

tions on which this is attempted are clearly stated

and fully sustained by proof. It is not to be ad-

mitted that the title by whch so much property in

this country and so many rights are held, purport-

ing to emanate from the authoritative action of

the officers of the government, and, as in this case,

under the seal and signature of the President of

the United States himself, shall be dependent upon

the hazard of successful resistance to the whims

and caprices of every person who chooses to at-

tack them in a court of justice; but it should be

well understood that only that class of evidence

which commands respect and that amount of it

which produces conviction, shall make such an at-

tempt-successful."

Applied to this case, concededly Mr. Walker has

paid full value for the land. The government in this

proceeding seeks to deprive him of his land without in

any way providing that he be refunded the money

which he has paid out: that he shall lose the land, his

money and have no interest in the forest reserve land.

This surely should not he done unless a greater injury

is to be remedied, a greater wrong redressed.

Surely, the actor in this proceeding, the government,

should not be permitted to perpetrate such a wrong,

when it has sustained no injury.

Respectfully submitted,

A. E. BOLTON,

Attorney for Appellees Walker and Hovey.
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No. 1751

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

THE UNITED STATES OF AMERICA,
Ap2jellant,

vs.

MOLLIE CONKLIN et al.,

Appellees.

PETITION FOR REHEARING.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

The appellant seeks a rehearing in this cause for

the following reasons

:

I.

The opinion of this court we respectfully urge

contains most significant error in its statement of the

facts directly appearing in the bill, and upon this

error, the decision of the court is made largely to

rest.

II.

1. The court erroneously holds that no fraud was

practiced upon the government in obtaining the

patent in suit.



The court erroneously holds that the bill fails to

state a cause for relief because the government was

not injured.

2. The court erroneously holds that where, under

the forest lieu land act, one surrendered land, which

he had obtained by fraud and the legal title to which

alone he had, and, by such surrender, obtained a

complete legal and equitable title, the government

was not defrauded within the meaning of the laws

relating to sales of public lands.

As to our first statement that the opinion incor-

rectly states what is clearly, positively and plainly

alleged. We call the court's immediate attention to

the following excerpt from its opinion

:

** The govermnent secured the land which it

" wanted, and the oivners of the Monache Lands re-

'* liuquished to the government received the full con-

*' sideration to which they were entitled tinder their

'* contract of sale. The alleged fraud consisted in

*' procuring the conveyance to be made in a manner
'' and by a method not provided for by the govern-

" ment but this was not done with any intent or for

" the purpose of defrauding either the government
** or the former o^^Tiers of the Monache Lands."

There is no allegation direct or otherwise that the

owners of the Monache lands received the full con-

sideration agreed. The contrary specificaUy appears.

The quoted excerpt from this court's opinion is in

the teeth of the allegations of the bill.



The bill in plain and specific averments charged

that Mollie Conklin, with others, owned 9000 acres

of land in the Sierra Forest Reserve, that Mollie

Conklin owned one-quarter of those lands; that

she and the other owners agreed to sell the land to

Benson for $3.80, that is, for $34,200, and that the

sale should be carried out by executing deeds for the

lands in parcels, and placing them in escrow to be

finally delivered only on payment at the agreed rate.

Without her knowing she had executed these deeds

to all these Monache lands to the government she

received between $2,000.00 and $3,000.00 and nothing

more. So it is a plain case of injury, and of a very

material injury suffered.

It was further agreed that a law firm should act

for the vendors and Benson in carrying out this

agreement.

What did Benson do? He presented, through an

agent, to two old and feeble women, who were to join

in this sale, and who he knew expected to rely on the

counsel of this firm of lawyers, a batch of legal in-

struments, and by pretending that they AMere pre-

pared for signature by this finu, and according to

the agreement and to carry it out, he got their signa-

tures.

And we charge that by this means, he got deeds

from them to every acre of the 9000 acres of land,

transferring such land a])Solutely to the United

States. He got final and absolute delivery of deeds

to every acre of the land paying only about one-third



of tcliat was agreed. The deeds were never re-

turned to the attorneys at all. If because this suit

involves but a small tract the money paid, may, by

the court, be applied in payment for the surrendered

land here involved, then simply because other pa-

tented tracts,be in other districts and could not be

sued for in this district, this sum between, $2000 and

$3000, paid and received inadvertently as a payment

on the contract may, by mere juggling of the amount

paid be used as a defense in every case.

How can it possibl}^ be said that no one was in-

jured? It is pleaded that Mollie Conkliji wants to

return the small amount which she received, that she

thought she was getting it pursuant to contract.

And repeatedly it is stated in the bill that she author-

ized or assented to no disposition of her lands except

pursuant to her said agreement.

Now the court v>'ill recall that the position of the

governm.ent, fortified by the case of Hyde v. Shine,

and rendered impregnable by the recent case of

Perrin v. United States, decided by this conrt, was:

That if John A. Benson, by fraud, got lands from

Mollie Conldin ; and, falsely representing he had au-

thority so to do, surrendered those land's to the

United States, whereupon the United States issued a

patent for other lands, for the surrendered lands,

this was a fraud on the government.

We say this position is absolutely sound and that

this court so held in the case of Perrin v. U. S., 169

Fed. 17. In the conspiracy charged in that ease



Perrin and Benson were to make forged and fraudu-

lent state applications for lands within forest re-

serves, and at the same time indicate to the state that

if the state VN'ould surrender such lands and get other

lands in lieu thereof, they wbuld take such other

lands for those fictitiously or fraudulently applied

for. In every instance the State of California was

to surrender a perfect legal title. The federal gov-

ernment was to have no notice of the fraud perpe-

trated upon the state. At the time the pa^actice pre-

vailed, wherejjy the state made the surrender to the

federal government at the instance of the state appli-

cant. Yet this court held that this was a conspiracy

to defraud. A¥hat power can possibly exist in this

court to say Perrin and Benson conspired to defraud

the United States, and should be imprisoned, there-

fore, if here there was no fraud, when Mollie Conk-

Idn was by the grossest of fraud and the violation

of one of the most sacred confidential relations,

—

that of attorney and client,—deprived of her lands'?

True, we did not charge that the law firm did not

prepare these deeds of relinquishment, selections and

powers of attorney, Irnt we do cJiarge that Mrs.

Conklin and Mrs. Reddy never antJiorized, agreed to

or absented to this transfer to the United States; that

the acts of Benson were in violation of tJieir don-

fidence in their attorney, that they slipped all these

documents under the pen of Mollie Conklin and

Emily M. Reddy and got their signatures by a false

representation that these documents vrere all pre-

pared in accordance ^Vith and to carry out the initial



agreement. To assume the attorneys directed this

Avould but deepen the dye of fraud with which the

l)lan was colored.

It is universally held that one may rely upon the

advice of his attorney in signing an instrument with-

out inspecting it.

To the criticism of the court that the bill does not

charge the acts of Benson's agents were done with a

fraudulent intent, we respectfully urge that such an

allegation is never necessary where it appears that

by the false representation of a material fact one

gets another's property. By the fraudulent acts of

Benson he got all of Mollie Conklin's interest in nine

thousand (9000) acres of land without paying any-

thing although she was entitled to receive the instant

final delivery of her deeds was made under her

original contract, $8,550. Receiving only between

$2,000 and $3,000 under the assumption the law firm

^Vas carrying out her contract as agreed, as rei:>re-

sented by Benson's agent, was certainlv not receiving

full consideration. There Avas most substantial in-

jury.

It is not necessary to i^lead fraudulent intent

where the facts appear **from which such intent may
*' be legitimately inferred".

20 Cyc, 100.

It is perfectly plain that, while a legal title was

surrendered to the government for the lands it

patented, yet the equitable title remained in ^lollie



2> M as to her interest. It was a plain evasion of

ute thus to trick the government and this is

i inP* a>

a> "i

^ a* Inited States v. Hyde, 132 Fed. 549.

§, o -^dinary exchange of lands was involved. The

^ ^ nent paid absolutely no attention to the value

^1^- lands it got. It was not an ordinary trade.

^^ entitled to have a perfect and honest surren-

Q C 'wnership of lands for those which it patented.

3rship was just as essential as w)as citizenship

5 o S' the pre-emption law to a man paying full

H- or a pre-emption claim.

c/3
*

:3 <^. is the reason and principle underlying the

H (D c+ o. Hyde v. Shine.

M- H- S' (D Luse the opinion of the court is contrary to the

o- cr cf- ition of the Supreme Court in the case of

Hj o i?
^- '^^^^'^''^^ a^d squarely at variance with the

5; g ^ )le underlying the decision of this court in the

O g
or* 3 H

> ^ o ' Perrin v. United States, a rehearine: should

n o a> ated.
^ "^ j^

^ p^ 2. Respectfully submitted,

g iL^ EoBT. T. Devlin,

^ ,^ >j^
United States Attorney,

C+ George Clark,

O

Assistant United States Attorney,

Solicitors for Appellant.



agreement. To assume the attorne^^s directed tliis

would but deepen the dye of fraud with which the

jilan was colored.

It is universallj^ held that one may rely upon the

advice of his attorney in signing an instrument with-

out inspecting it.

To the criticism of the court that the bill does not

charge the acts of Benson's agents were done with a

fraudulent intent, we respectfully urge that such an

allegation is never necessary where it appears that

hj the false representation of a material fact one

gets another's property. By the fraudulent acts of

Benson he got all of Mollie Conklin's interest in nine

thousand (9000) acres of land without paying any-

thing although she was entitled to receive the instant

final delivery of her deeds was made under her

original contract, $8,550. Receiving only between

$2,000 and $3,000 under the assumption the law firm

^'^as carrying out her contract as agreed, as repre-

sented by Benson's agent, was certainly not receiving

full consideration. There was most substantial in-

jury.

It is not necessary to plead fraudulent intent

where the facts appear "from which such intent may
" be legitimately inferred".

20 Cyc, 100.

It is perfectly plain that, while a legal title was

surrendered to the government for the lands it

patented, yet the equitable title remained in ^lollie



Conklin as to her interest. It was a plain evasion of

the statute thus to trick the government and this is

declared in

United States v. Hyde, 132 Fed. 549.

No ordinary exchange of lands v;as involved. The

government paid absolutely no attention to the value

of the lands it got. It was not an ordinary trade.

It was entitled to have a perfect and honest surren-

der of ownership of lands for those which it patented.

Ownership was just as essential as \^1as citizenship

under the pre-emption law to a man paying full

price for a pre-emption claim.

That is the reason and principle underlying the

case of Hi/de v. Shine.

Because the opinion of the court is contrarj^ to the

declaration of the Supreme Court in the case of

Hyde v. Shine, and squarely at variance with the

principle underljdng the decision of this court in the

case of Perrin v. United States, a rehearing should

be granted.

Respectfully submitted,

RoBT. T. DE^^:.IN,

United States Attorney,

George Clark,
Assistant United States Attorney,

Solicitors for Appellant.
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Names and Addresses of Attorneys.

For Plaintiff in Error

:

BURT CHELLIS, Esq., Los Angeles, Cali-
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Trust Building, Los Angeles, California.

For Defendant in Error

:

E. W. CAMP, Esq., Kerckhoff Building, Los

Angeles, California.

A. H. VAN COTT, Esq., Kerckhoff Building,

Los Angeles, California.

[Writ of Error—Original.]

In the Circuit Court of the United States, Ninth

Circuit, Southern District ef California.

CHARLES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

WRIT OF ERROR ON APPEAL TO CIRCUIT
COURT OF APPEALS.

United States of America,

Southern District of California,—ss.

The President of the United States of America to the

Judges of the Circuit Court of the United States

of the Ninth Judicial Circuit, in and for the

Southern District of California, Greeting :

Because in the record and proceedings, and also in

the rendition of the judgment of a plea which is in



2 Charles B. Masner vs.

the said Circuit Court before you, between Charles B.

Masner, ]3laintiif, and The Atchison, Topeka and

Santa Fe Railway Company, a corporation, defend-

ant, etc., a manifest error hath happened to the great

damage of the said Charles B. Masner, plaintiff, and

it being fit that the error, if any there hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, you are

hereb.y commanded, if judgment be therein given, that

then, under your seal, distinctly and openly, jou send

the records and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together with

this writ, so tfiat you have the same at San Francisco

in the State of California on the 30th day of August

next, in the said United States Circuit Court of Ap-

peals to be there and then held, that the record and

proceedings aforesaid be inspected, the said United

States Circuit Court of Appeals may cause further to

be done therein to correct that error, what of right

and according to the law and custom of the United

States should be done.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 3d day

of August, in the year of our Lord one thousand nine

hundred and nine, and of the Independence of the

United States the one hundred and thirty-fourth.

[Seal] WM. M. VAN DYKE,
Clerk of the Circuit Court of the United States of

America of the Ninth Judicial Circuit in and for

the Southern District of California.

The above writ of error is hereby allowed.

OLIN WELLBORN,
Jud^e.
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I hereby certify that a copy of the within writ of

error was on the 3^ day of August, 1909, lodged in the

Clerk's Office of the said United States Circuit Court

for the Southern District of California, for the said

defendant in error.

WM. M. VAN DYKE,
Clerk United States Circuit Court, Southern District

of California.

[Endorsed] : No. 1441. In the Circuit Court of

the United States, Ninth Circuit, Southern District

of California. Charles B. Masner, Plaintiff, vs. The

Atchison, Topeka and Santa Fe Railway Company,

a Corporation, Defendant. Writ of Error on Appeal

to Circuit Court of Appeals. United States of

America, ss : Southern J)istrict of California. Filed

Aug. 3, 1909. Wm. M. Van Dyk£, Clerk.
,

Deputy. Harris & Swanwick, Attorneys and Coun-

selors at f.aw, 704 to 708 L. A. Trust Bldg., 129 West
Second St., ]Los Angeles, Cal.

In the Circuit Court of the United States, Southern

District of California, Southern Division.

CJIAELES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.
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Citation [Original].

To The Atchison, Topeka and Santa Fe Railroad

Company, a Corporation, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, on the 30th day

of August, 1909, pursuant to a writ of error on file in

the clerk's office of the Circuit Court of the United

States, of the Ninth Judicial Circuit, in and for the

Southern District of California, in that certain action

No. 1441, wherein Charles B. Masner, as plaintiff in

error to show cause, if any there be, w^hy the judg-

ment given, made, and rendered against the said

Charles B. Masner, in the said writ of error men-

tioned, should not be corrected and speedy justice

should not be done to the parties in that behalf.

Witness, the Honorable OLIN WELLBORN,
United States District Judge, for the Southern Dis-

trict of California, and one of the Judges of the Cir-

cuit Court of the United States of America, Ninth

Judicial Circuit, in and for the Southern District of

California, this 3d day of August, 1909, and of the

Independence of the United States the one hundred

and thirty-third.

OLIN WELLBORN,
United States Distnct Judge.

[Endorsed] : Original. No. 1441. In the Circuit

Court of the United States, Ninth Circuit, Southern

District of Califoraia. Charles B. Masner, Plaintiff,
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vs. The Atchison, Topeka and Santa Fe Railway

Company, a Corporation, Defendant. Citation.

Filed Aug. 4, 1909. Wni. M. Van Dyke, Clerk.

Chas. N. Williams, Deputy. Harris & Swanwick,

Attorneys and Counselors at Law, 704 to 708 L. A.

Trust Bldi>-., 129 West Second St., Los Angeles, Cal.

Received copy hereof this 4th day of August, 1909.

E. W. CAMP and

A. H. VAN COTT,

Counsel for Defendant.

[Answer to Writ of Error.]

The Answer of the Judges of the Circuit Court of the

United States of America, of the Ninth Judicial

Circuit, in and for the Southern District of Cali-

fornia, Southern Division

:

The record and all proceeding of the complaint

whereof mention is within made, with all things

touching the same, we certify, under the seal of our

said Circuit Court to the LTnited States Circuit Court

of Appeals for the Ninth Circuit, in a certain schedule

to this writ annexed, as within we are commanded.

By the Court

:

[Seal] WM. M. VAN DYKE,
Clerk.
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In the Circuit Court of the United States, Ninth

Circuit, in and for the Southern District of Cali-

fornia, Southern Division.

CHARLES B. MASNER,
Plaintiff,

YS.

ATCHISON, TOPEKA AND SANTA FE RAIL-

WAY (a Corporation),

Defendant.

Complaint for Damages.

Comes now Charles B. Masner, plaintiff, and for

cause of action against said defendant, above named,

complains and alleges as follows, to wit

:

I.

That the plaintiff aforesaid, Charles B. Masner, is

an inhabitant of the city of Los Angeles, in the county

of Los Angeles, State of California.

11.

That the said defendant. The Atchison, Topeka and

Santa Fe Railway Company, is a corporation, duly

organized under the laws of the State of Kansas, was

on, to wit, the fourteenth day of December, 1907, for

a long time prior thereto, and still is doing business

in the State of California.

That said defendant was the owner of a raili-oad

system passing through said State of California,

owning, operating and conducting trains, passenger

coaches, locomotives and freight cars thereon, and

was a common carrier, engaged in the business of
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transporting passengers and freight on its tracks in

said State of Ca,lifornia, and on its switch tracks in

the Barstow freight-yards in the city of Barstow,

county of San Bernardino, in said State of Cali-

fornia.

III.

That on, to wit, the fourteenth day of December,

1907, between twelve and one o'clock A. M., the de-

fendant W'as operating upon its said railroad and

switch tracks in said Barstow freight-yard, and par-

ticularly upon the switch track called and known as

the coach track a certain train or cut of cars, which

was la freight or switch train being drawn by an en-

gine No. 2191 carrying freight-cars from other tracks

in said Barstow freight-yard on to said coach track,

so called.

That on said day the plaintiff was in the employ of

said defendant, serving and acting in the capacity of

yard switchman, and as such it was his duty to couple

and uncouple cars that were set in upon or taken from

the different switch tracks. That while said plaintiff

was in the performance of his duty on the coach

track above mentioned, and while attempting to fix

or adjust the coupling or knuckle of a certain car

there standing so that it would catch the coupling of

and couple with another car which he was required to

couple or connect with it, and while two other cars

were standing on said coach track about twelve feet

from the car on which he was working, the foreman

in charge of said switching train, without the knowl-

edge of said plaintiff, ''kicked" or ''turned loose" a

certain car in and upon said coach track without a
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brakeman or any other person in charge of the same,

that said car so ''kicked" or "turned loose" upon said

coach track struck the two cars above mentioned that

were standing about twelve feet from the car upon

which the plaintiff was working as above set forth,

starting them into rapid motion toward and upon the

car upon which the plaintiff was working.

That the said plaintiff on account of the darkness

and the noise that was being made by said switch

train near and around him, did not notice that said

two cars were in motion until he felt their compact.

That the car nearer him, of the two above mentioned,

struck him in the back, throwing him against the car

upon which he was working and at the same time the

coupling on said car in motion as above mentioned,

caught his right arm, between its said coupling and

the coupling of the car upon which he was working,

thereby injuring, crushing and mangling his said

arm.

IV.

That the said plaintiff was injured by reason of the

defective coupling of said car, of which defect, he, the

said plaintiff, did not know, and was not informed by

the defendant. That said defendant had been in-

formed of said defect and well knew of the same, and

afterwards carelessly and negligently not only per-

mitted but required the plaintiff to place himself in

a position of danger without notif}dng him of said

defect in said coupling and of his danger in trying to

operate the same.

That the injury to said plaintiff was further caused

by the negligence and carelessness of and hv the direct
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act of the defendant in that after having been re-

quired by the foreman of said yard—an agent or offi-

cer of said defendant, superior to said plaintiff and

having the right to control and direct the services of

said plaintiff,—to work upon said defective car, said

defendant "kicked" or "turned loose" a car upon

said coach track without a brakenian or other attend-

ant in charge thereof.

V.

That the said accident was not caused by any fault

or negligence on the part of the plaintiff, that when

injured he was doing the work required of him by

said defendant, was not aware of the fact that the

coupling on said car on which he was working was

defective or out of repair, and was not aware of the

fact that a car had been "turned loose" upon said

coach track, or that the tv\^o cars near him were in

motion until he received the blow therefrom.

VI.

That on account of said injury, the plaintiff became

very sick, sore and suffering, and for a long time after

said 14th day of December, 1907, he suffered severely

;

that he was confined in a hospital for something over

a month requiring the constant attendance of trained

nurses and medical aid, that it was found necessary to

amputate his said right arm above the elbow which

also caused him great suffering and pain, and that it

was over four months before said wound healed, and

he was free from pain and suffering on account of the

same.

That on account of the loss of a portion of his said

arm above mentioned, he will always be maimed and
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unable to follow his occupation or to perform many
other kinds of work for which he was fitted, but on ihe

contrary must be handicapped through life and com-

pelled to fit himself for a wholly different line of

work than he has thus far been pursuing.

VII.

That said plaintiff at the time of his said injury

was twenty-six years of age, and prior to said injury

was in good health, perfectly well physically, strong

and capable of performing severe manual labor.

VIII.

That by reason of the injuries of said plaintiff,

caused by the carelessness, negligence and fault of the

defendant, said plaintiff has sustained a damage in

the sum of Twenty-five Thousand Dollars ($25,000.)

Wherefore, the plaintiff asks judgment against the

defendant in the sum of Twenty-five Thousand

Dollars ($25,000.00).

BURT CHELLIS,

Attorney for Plaintiff.

State of California,

County of Los Angeles,—ss.

Charles B. Masner, being first duly sworn, deposes

and says that he has read the foregoing complaint and

knows the contents thereof, and that the same is true

of his own knowledge, except matters aiid tilings

therein stated on information and belief and as to

those matters he believes it to be true.

CHARLES B. MASNER.
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Subscribed and sworn to this I8tli day of July,

1908, before me.

[Seal] FRANK G. TYRELL,
Notary Public, in and for the County of Los Angeles,

State of California.

[Endorsed] : No. 1441. In the United States Cir-

cuit Court, Ninth Circuit, Southern District of Cali-

fornia, Southern Division. Charles B. Masner, Plain-

tiff, vs. Atchison, Topeka & Santa Fe Railway Com-

pany, a Corporation, Defendant. Served July 20/08.

E. W. Camp, Atty. for Deft. Filed August 7, 1908.

Wm. M. Van Dyke, Clerk. Chas. N. Williams,

Deputy. Burt Chellis, Atty. for Plaintiff.

In the Circuit Court of the Uni^d States in and for

the Ninth Circuit, Southern District of Cali-

fornia, Southern Division.

No. .

CHARLES B. MASNER.
Plaintiff,

vs.

ATCHISON, TOPEKA AND SANTA FE RAIL-
WAY COMPANY (a Corporation),

Defendant.

Demurrer.

Now comes the defendant in the above-entitled ac-

tion and demurs to the complaint of the plaintiff

therein, and for cause of demurrer shows

:

I.

That said complaint does not state a cause of action
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within the jurisdiction of this court, in this, that it

does not appear that the parties to said action are

citizens of different States.

II.

That said complaint does not state facts sufficient to

constitute a cause of action.

E. W. CAMP,
A. H. VAN COTT,

Attorneys for Defendant.

I hereby certify that the foregoing demurrer is, in

my opinion, well founded in point of law.

Dated, August 20, 1908.

E. W. CAMP.

[Endorsed]: No. 1441. U. S. Circuit Court,

Ninth Circuit, Southern Dist. of Cal., Southern Divi-

sion. Charles B. Masner, Plaintiff, vs. A. T. & S. F.

Ry. Co., a Corporation, Defendant. Demurrer. Filed

Aug. 24, 1908. Wm. M. Van Dyke, Clerk. Chas. N.

Williams, Deputy. Received copy of the within de-

murrer this 24th day of August, 1908, Burt. Chellis,

Attorney for Plaintiff. A. H. Van Cott, U. T. Clot-

felter, E. W. Camp, 409 Kerckhoff Building, Los

Angeles, Cal., Telephone Main 2980, Attorneys for

Defendant.
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[Order Sustaining Demurrer.]

At a stated term, to wit, the July Term, A. D. 1908, of

the Circuit Court of the United States of Ameri-
ca, of the Ninth Judicial Circuit, in and for the

Southern District of California, Southern Divi-

sion, held at the courtroom, in the City of Los

Angeles, on Monday, the fourteenth day of Sep-

tember, in the year of our Lord one thousand

nine hundred and eight : Present : The Honor-

able OLIN WELLBORN, District Judge.

No. 1441.

CHARLES B. MASNER,
Plaintiff,

vs.

ATCHISON, TOPEKA AND SANTA FE RAIL-
WAY COMPANY (a Corporation),

Defendant.

This cause coming on this day to be heard on the

demurrer of defendant to plaintiff's complaint, A. H.

Van Cott, Esq., appearing as counsel for defendant,

and no counsel appearing for plaintiff, and said de-

murrer having been argued in support thereof by A.

H. Van Cott, Esq., of counsel as aforesaid for defend-

ant, it is now hy the Court ordered, that said de-

murrer be and the same hereby is sustained, pursuant

to Rule 42 of the Rules of practice of this court.

[Endorsed] : No. 1441. U. S. Circuit Court, Ninth

Circuit, Southern District of California, Southern
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Division. Charles B. Masner, Plaintiff, vs. Atchison,

Topeka ancj Santa Fe Railway Company, Defendant.

Order Sustaining Demurrer. Filed Apr. 21, 1909.

Wm. M. Van Dyke, Clerk. Chas. N. Williams,

Deputy.

In the Circuit Court of the United States, Ninth Cir-

cuit, in and for the Southern District of Cali-

fornia, Southern Division.

CHARLES B. MASNER,
Plaintiff,

vs.

ATCHISON, TOPEKA AND SANTA FE RAIL-

AVAY (a Corporation),

Defendant.

Amended Complaint for Damages.

Leave of Court being first duly had, comes now

Charles B. Masner, plaintiff, and for cause of ac-

tion against said defendant above named complains

and alleges as follows, to wit:

I.

That the plaintiff aforesaid, Charles B. Masner,

is, and at all of the times hereinafter alleged, has

been, a citizen of the State of California and a resi-

dent of the city of Los Angeles, in the coimty of Los

Angeles in the Southern Division of the Southern

District of California.

n.

That the said defendant, the Atchison, Topeka and

Santa Fe Railway Company, is a corporation, duly

organized under the laws of the State of Kansas, was
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on, to wit, the fourteenth day of December, 1907, for

a long time prior thereto, and still is, doing business

in the State of California.

That said defendant was, during all of said times,

and now is, the owner of a railroad system passing

tjirough said State of California, owning, operating

and conducting trains, passenger coaches, locomo-

tives and freight-cars thereon, and was a common

carrier, engaged in the business of transporting pas-

sengers and freight on its tracks in said State o^

California, and on its switch tracks in the Barstow

freight-yards in the city of Barstow, county of San

Bernardino, in said State of California.

III.

That on, to wit, the fourteenth day of December,

1907, between twelve and one o'clock A. M., the de-

fendant was operating upon its said railroad and

switch tracks in said Barstow freight-yards, and par-

ticularly upon the switch track called and known as

the coach track, a certain train or cut of cars which

was a freight or switch train being drawn by engine

No. 2191 carrying freight-cars from other tracks in

said Barstow freight-yards on to said coach track,

so called.

That on said day, the plaintiff was in the employ

of said defendant, serving and acting in the capacity

of yard switchman, and as such it was his duty to

couple and uncouple cars that were set in upon or

taken from the different switch tracks. That while

said plaintiff was in the performance of his duty on

the coach track above mentioned, and while attempt-
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ing to fix or adjust the coupling or knuckle of a cer-

tain car there standing so that it would catch the

coupling of and couple with another car which he

was required to couple or connect with it, and while

two other cars were standing on said coach track

about twelve feet from the car on which he was

working, the foreman in charge of said switching

train, without the knowledge of said plaintiff,

**kicked" or 'turned loose" a certain car in and

upon said coach track without a brakeman or any

other person in charge of the same, that said car so

*' kicked" or "turned loose" upon said coach track

struck the two cars above mentioned that were

standing about twelve feet from the car upon which

the plaintiff was working as above set forth, start-

ing them into rapid motion toward and upon the car

upon which the plaintiff was working.

That the said plaintiff, on account of the darkness

and the noise that was being made by said switch

train near and around him, did not notice that said

two cars were in motion until he felt their compact.

That the car nearer him, of the two above mentioned,

struck him in the back, throwing hmi against the

car upon which he was working and at the same time

the coupling on said car in motion, as above men-

tioned, caught his right arm between its said coup-

ling and the coupling of the car upon which he was

working, thereby injuring, crushing and mangling

his said arm.

IV.

That the said ])huntiff was injured by reason of the

defective coupling of said car, of which 'Refect, he,
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the said plaintiff, did not know, and was not in-

formed by the defendant. That said defendant had
been informed of said defect and well knew of the

same, and afterwards carelessly and negligently not

only permitted but required the plaintiff to place

himself in a position of danger without notifying

him of said defect in said coupling and of his danger

in trying to operate the same.

That the injury to said plaintiff was further

caused by the negligence and carelessness of and by

the direct act of the defendant, in that after having

been required by the foreman of said yard,—an

agent or officer of said defendant, superior to said

plaintiff, and having the right to control and direct

the services of said plaintiff,—to work upon said

defective car, said defendant "kicked" or "turned

loose" a car upon said coach track without a brake-

man or other attendant in charge thereof.

V.

That the said accident was not caused by any fault

or negligence on the part of the plaintiff, that when

injured, he was doing the work required of him by

said defendant, was not aware of the fact that the

coupling on said car on which he was working was

defective or out of repair and was not aware of the

fact that a car had been "turned loose" upon said

coach track, or that the two cars near him were in

motion until he received the blow therefrom.

VI.

That on account of said injury, the plaintiff be-

came very sick, sore and suffering, and for a long

time after said 14th day of December, 1907, he suf-
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fered severely; that he was confined in a hospital for

something over a month requiring the constant at-

tendance of trained nurses and medical aid, that it

was found necessary to amputate his said right arm

above the elbow which also caused him great suf-

fering and pain, and that it was over four months

before said wound healed, and he was free from pain

and suffering on account of the same.

That on account of the loss of a portion of his

said arm, as above mentioned, he will always be

maimed and unable to follow his occupation or to

perform many other kinds of work for which he was

fitted, but on the contrary must be handicapped

through life and compelled to fit himself for a wholly

different line of work than he has thus far been pur-

suing.

vn.
That said plaintiff, at the time of his said injury,

was twenty-six years of age, and prior to said in-

jury was in good health, perfectly well physically,

strong and capable of performing severe manual

labor.

VIII.

That by reason of the injuries of said plaintiff,

caused by the carelessness, negligence and fault of

the defendant, said plaintiff has sustained a dam-

age in the sum of Twenty-five Thousand Dollars

($25,000).

Wherefore the plaintiff asks judgment against the

defendant in the sum of Twenty-five Thousand Dol-

lars ($25,000.00).
BURT CHELLIS,

Attorney for Plaintiff.
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State of California,

County of Los Angeles,—ss.

Charles B. Masner, being first duly sworn, deposes

and says, that he has read the foregoing Amended

Complaint and knows the contents thereof, and that

the same is true of his own knowledge, except mat-

ters and things therein stated on information and

belief, and as to those matters he believes it to be

true.

CHARLES B. MASNER.

Subscribed and sworn to before me this 29th day

of September, 1908.

[Notarial Seal] J. W. SWANWICK,
Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Original. No. 1441. In the United

States Circuit Court, Ninth Circuit, Southern Dis-

trict of California, Southern Division. Charles B.

Masner, Plaintiff, vs. Atchison, Topeka & Santa Fe

Railway Company, a Corporation, Defendant. Re-

ceived copy of the within this 29th day of Septem-

ber, 1908. E. W. Camp, A. H. Van Cott, Attorneys

for Defendant. Filed Sep. 29, 1908. Wm. M. Van

Dyke, Clerk. Chas. N. Williams, Deputy. Burt

Chellis, Attorney for Plaintiff.
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[Answer to Amended Complaint.]

In the Circuit Court of the United States, Ninth Cir-

cuit, in and for the Southern District of Cali-

fornia, Southern Division.

CHARLES B. MASNER,
Plaintiff,

vs.

ATCHISON, TOPEKA AND SANTA FE RAIL-

WAY COMPANY (a Corporation),

Defendant.

Comes now the defendant and answering the

plaintiff's amended complaint herein, shows to the

Court

:

L
The defendant has no information or belief suffi-

cient to enable it to answer the allegation in para-

graph HI of said complaint, that plaintiff was "at-

tempting to fix or adjust the coupling or knuckle

of a certain car there standing so that it would catch

the coupling of and couple with another car which

he was required to couple or connect with it," and

basing its denial thereon, denies each and every part

of said allegation.

n.

The defendant denies that the foreman in charge

of the switching train referred to in said complaint,

or any agent, sen-ant or employee of the defendant,

without the knowledge of the plaintiff, kicked or
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turned loose any car or cars in and upon the coach

track or any track of the defendant without a brake-

man or any other person in charge of the same.

Defendant denies that the plaintiff, on account of

the darkness and noise that was being made by the

said switch train or any train, did not notice that

the said two cars, or any cars, were in motion until

he felt their compact; and, upon information and

belief, denies that the car nearer him of the two

above mentioned, or any cars struck him in the back,

throwing him against the car upon which he was

working, or that at the same time, or any time, the

coupling of the said car in motion or any coupling

caught his right arm between its said coupling and

the coupling of the car upon which he was working,

thereb}^ injuring, crushing and mangling his said

arm.

III.

Defendant denies that the plaintiff was injured by

reason of the defective coupling of the said car, or

any car, and denies that an}^ defect existed in any

coupling of any car of the defendant of which the

plaintiff did not know or was not informed by the

defendant; and denies that the defendant had been

informed or well knew of the said or any defect, or

carelessly or negligently pei-mitted or Required the

plaintiff to place himself in any position of danger

without notifying him of any defect in, or of any

danger in trying to operate any coupling.

t)efendant denies that the said or any injui'y to

plaintiff was further ot* otherwise caused by the neg-

ligence ot" carelessness of or by the direct act of de-
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fendant, in tliat after having been required by the

foreman of the said yard, or any officer or agent of

the defendant superior to the plaintiff, or having the

right to control or direct the services of the plain-

tiff to work upon the said or any defective car, said

defendant "kicked" or 'Humed loose" any car upon

said coach track, or any track, without a brakeman

or other attendant in charge thereof, or otherwise.

IV.

Said defendant, upon information and belief, de-

nies that the said accident was not caused by any

fault or negligence on the part of the plaintiff; and

denies that the plaintiff was not fully advised of the

condition of the coupling on said car, or any car on

which he was working ; and denies that any couj^ling

was defective or out of repair; and denies that the

plaintiff was not aware of the fact that a car had

been turned loose upon the said coach track, or that

the two cars near him were in motion until he re-

ceived the blow therefrom.

V.

Denies that on account of any injury caused by

any fault or negligence of the defendant, or either

or any of the officers or agents or servants, the plain-

tiff became sick or sore and suffering, or suffered

at all; that he was confined in a hospital for any time

or required the constant or any attendance of trained

or other nurses or medical aid; that it was found

necessary to amputate his right or either ami above

the elbow or otherwise; or that it was four months

before any wound healed or he was free from pain

or suffering on account of the same. And upon in-
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formation and belief, denies that on account of the

los« of a portion of his arm, as above mentioned, or

otherwise, plaintiff will be unable to perform many

other kinds of work for which he was fitted.

VI.

Defendant has no information or belief sufficient

to enable it to answer the allegations contained in

paragraph VII of said complaint, and basing its de-

nial thereon, denies each and every of said allega-

tions.

vn.
Defendant denies that by reason of any injuries of

said plaintiff caused by any carelessness or negli-

gence or fault of the defendant, the plaintiff has sus-

tained a damage in the siun of $25,000, or any sum.

VIII.

For a second separate defense, the defendant, re-

peating all of the allegations in the first defense

herein, and relj' ing on the same as if set forth here-

in, alleges that if on the date mentioned in said com-

plaint, or at any other time when the plaintiff was

in the employ and service of the defendant, the plain-

tiff received any injuries whatever, he received the

same by reason of his own fault and negligence, and

not by reason of any fault or negligence of the de-

fendant, or either or any of its officers, agents or em-

ployees.

IX.

For a third separate defense, the defendant, re-

peating the allegations contained in the first and

second separate defenses herein, and relying upon

the same as if set forth herein, alleges that if the
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said plaintiff received any injuries whatever at the

time mentioned in the complaint, or at any other

time while the plaintiff was in the employment and

sendee of the defendant b}^ reason of the negligence

or fault of any officer, servant or agent of the de-

fendant, such fault or negligence was the fault or

negligence of a fellow servant of the said plaintiff.

Wherefore, defendant asks judgment that the

plaintiff take nothing b}^ his action, and that it re-

cover the costs of said action.

E. W. CAMP,
U. T. CLOTFELTER,
M. W. REED and

A. H. VAN COTT,

Attorneys for Defendant.

State of California,

County of Los Angeles,—ss.

I. L. Hibbard, being b}^ me first duh^ sworn, says:

That he is an officer, namely, the General Superin-

tendent of the defendant named in the foregoing An-

swer, that he has read said Answer and knows the

contents thereof, and that the same is true of his

own knowledge, except as to the matters therein

stated on his information or belief, and that as to

those matters he believes it to be true.

I. L. HIBBARD.

Subscribed and sworn to before me this 9th day of

October, 1908.

[Seal] J. L. B. HAMILTON,
Notar}^ Public in and for the County of Los Ange-

les, State of California.
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[Endorsed] : (Original.) No. IMl. Circuit Court

of the U. S., 9tli Circuit, in and for Southern Dist. of

Cal., Southern Division. Charles B. Masner, Plain-

tiff, vs. Atchison, Topeka and Santa Fe Ry. Co., De-

fendant. Answer. Filed Oct. 9, 1908. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy. Re-

ceived copy of the within Answer this 9th day of

October, 1908. Burt Chellis. By G. M., Attorney

for Plaintiff. T. J. Norton, E. E. Millikin, U. T.

Clotfelter, E. W. Camp, 502 Conservative Life Build-

ing, Los Angeles, Cal., Telephone Main 1466, Attor-

neys for Defendant.

[Judgment.]

United States of America, Circuit Court of the

United States, Ninth Judicial Circuit, Southern

District of California, Soidhern Division.

No. 1441.

CHARLES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation), De-

fendant.

This cause having come on regularly for trial on

the 20th day of April, 1909, being a day in the Janu-

ary TeiTxi, A. D. 1909, of said Circuit Court of the

United States for the Southern District of Califor-

nia, Southern Division, before the Court, and a jury

of twelve (12) men duly impaneled; Burt Chellis,

Esq., and J. W. Swanwick, Esq., appearing as coun-
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sel for plaintiff, and E. W. Camp, Esq., and A. H.
Van Cott, Esq., appearing as counsel for defendant,

and the trial having been proceeded with on said

20th day of April, 1909, and on the following 21st day

of April, 1909, and witnesses having been sworn and

examined and documentary evidence having been

introduced on the part of the plaintiff, and the de-

fendant by its counsel, having moved for a nonsuit,

and said motion having been argued by counsel and

submitted to the Court for its consideration and de-

cision, and the Court having thereupon, on said 21st

day of April, 1909, allowed said motion for a non-

suit, and ordered that judgment accordingly be en-

tered herein in favor of defendant

;

Now, therefore, by virtue of the law and by rea-

son of the premises aforesaid, it is considered by the

Court, that the plaintiff herein take nothing by this,

his action against the defendant. The Atchison, To-

peka and Santa Fe Railway Company, a corporation,

and that the said defendant, The Atchison, Topeka

and Santa Fe Railway Company-, a corporation, go

hereof without day, and that said defendant have

and recover of and from said plaintiff, said defend-

ant's costs and disbursements in this behalf taxed

at $ .

Judgment entered April 21st, 1909.

WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1-441. U. S. Circuit Court, Ninth

Circuit, Southern District of California, Southern
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Division. Charles B. Masner, Plaintiff, vs. The At-

chison, Topeka and Santa Fe Railway Company, De-

fendant. Judgment. Filed Apr. 21, 1909. Wm.
M. Van Dyke, Clerk. Chas. N. Williams, Deputy.

[Clerk's Certificate to Judgment-roll.]

In the Circuit Court of the United States, Ninth

Judicial Circuit, in and for the Southern District

of California, Southern Division.

No. 1441.

CHARLES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY ^a Corporation),

Defendant.

I, Wm. M'. Van Dyke, Clerk of the Circuit Court of

the United States, for the Ninth Judicial Circuit,

Southern District of California, do hereby certify

the foregoing to be a true copy of the Judgment en-

tered in the above-entitled action, and recorded in

Judgment Book No. 2, of the Court for the Southern

Division, at page 50 thereof, and I further certify

that the foregoing papers, hereto annexed, constitute

the Judgment-roll in said action.

Attest my hand and the seal of said Circuit Court,

this 21st day of April, A. D., 1909.

[Seal] WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.
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[Endorsed] : No. 1441. In the Circuit Court of

the United States, Ninth Judicial Circuit, for the

Southern District of California, Southern Division.

Charles B. Masner vs. The Atchison, Topeka and

Santa Fe Railway Company, a Corporation. Judg-

ment-roll. Filed April 21st, 1909. Wm. M. Van

Dyke, Clerk. By N. Williams, Deputy Clerk. Re-

corded Judgment Register Book No. 2, page 50.

In the Circuit Court of the United States, Southern

District of California, Southern Division.

CHARLES B. MASNER,
Plaintiff,

vs.'

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Plaintiff's Bill of Exceptions.

Be it remembered that on the 20th day of April,

A. D. 1909, the above-entitled cause came on for trial

in the above court, and a jury was duly impaneled.

Honorable OLIN WELLBORN, Judge, presiding,

the plaintiff appearing by Messrs. Burt Chellis and

J. W. Swanwick, counsel, and the defendant appear-

ing by Messrs. E. W. Camp and A. H. Van Cott, its

counsel, and the following proceedings were had.

An opening statement was made to the jury by Mi*.

Chellis.
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[Testimony of Charles B. Masner, for Plaintiff.]

CHARLES B. MASNER, called on behalf of the

plaintiff, being first duly sworn, testified as follows

:

Direct Examination.

(By Mr. CHELLIS.)
My name is Charles B. Masner. I am plaintiff in

this case. I have lived at 400 East 46th Street, Los

Angeles, Cal., since December, 1907. Before that, I

lived in Barstow, Cal. while I was switching there and

before that I lived in Los Angeles. I have worked

at railroading about six years imtil I received my in-

jury; working a little over five years for the Southern

Pacific Co. in and out of Los Angeles, as brakeman,

conductor and a short portion of the time as switch-

man. After that I worked in the" City. Engineer's

office about eight months prior to my going to Bar-

stow w^here I worked fifty-seven nights. All of the

time I was there, w^e had five men in the crew, Mr.

Wagner was foreman, and the other switchmen w^ere

Mr. Armstrong, Mr. Phillips and Mr. O 'Brien. The

Barstow yard is a downhill yard and it is necessary

to have a man on top of each cut of cars to hold them

and to keep them from damaging other cars and their

contents. The other end of the yard from where I

worked is practically level and they have only three

men in a crew there. In the end of the yard w^here I

worked, w^hich is do^vnhill, a car would not stand

without having the brake set but would roll away,

increasing in velocity, and after it had run four or

five car-lengths, it would be going pretty fast and
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after it gets down to sixteen car-lengths, it would be

going ten or twelve miles an hour. If four or five

loaded ears should strike one or two cars standing

still after going that distance, it would knock them

pretty hard, set them in motion very sudden ; on the

minute the car hits, it bounds in a second just like a

rubber ball. I was injured on December fourteenth,

1907, about 12:30 or one o'clock at night. I was

switching with the crew in the upper end of the Bar-

stow yard—at the top end we call it. I was working

in the field riding cars and I rode a car in on the back

track and in doing so two cars that were coming with

me were not coupled and they ke]:>t bumping together

and did not couple ; finally I got down a/xnit fifteen

car-lengths, twelve or fifteen car-lengths from the top

end so I stopped them and the couplers didn't make,

and I got off the car I was on, left the brake on it and

went over and looked up the track, saw nothing was

coming, and knew the coupler had to be fixed so it

would make the cars come together. I no more than

got hold of the couplers before three or four or five

cars or six bumped into the cars ahead of me, hit me
in the back and drove me against the coupler, my arm

being in the coupler would not allow the coupling to

make and when it bounded back with the rebound, it

bumped the cars back again and I stepped out and

they kept on. I knew I was h\ii% ran around the rest

of them between the tracks and called to the men.

Annstrong came to me and I told him I had lost my
arm. They got a rope off the engine, tied my ai*m,

put me on a footboard, took me down to the depot.
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There the doctors took the pieces off my arm—it was

all hanging by skin—bound it up and sent me to Los

Angeles, where I went to the Santa Fe Hospital, and

there they cut off the arm again about two inches

shorter than it was in the first place. I remained

there over a month, then I went home and was there

six, seven or eight months, but could do no work as

my arm kept hurting me so. After I left the hospital,

I went back to have it dressed every day for two or

three months, and after that, two or three times a

week, and then once a week until it was healed. I

did not go to work for about eight months after I

was injured and then went to work in a cigar stand.

In the Barstow yards, I was earning thirty-six cents

an hour, worked twelve or thirteen hours every night,

most of the time thirteen, and seven days in a week.

I do not think I lost any time during the fifty-seven

nights. The rule or custom in that yard is to have a

switchman on all cars cut off to avoid damage to the

cars and to the contents. Once in a while they would

cut them off and let them roll a couple of car-lengths

without any one on them. If it was not more than

two or three car-lengths they would not go fast

enough to damage the car a great deal; sometimes

they might damage the car's contents. They always

had a man on it, an invariable custom if a car was

sent down sixteen car-lengths or fourteen car-lengths.

The car that I was injured on was fifteen or sixteen

car-lengths distant from where the cars were cut off.

Mr. Wagner, the foreman of the engine, cut off the

cars. He was also foreman of the switch crew and
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had charge of them and I was working under his

orders. There was no one on the four or five cars of

ties that came down and struck the ones back of me
when I was injured. Mr. Armstrong was in the field

on Track No. 2, a short distance from me, was riding

on that track. Mr. O'Brien was a little ways from

me when the accident hapioened. Mr. Phillips was

following the engine and the foreman, Mr. Wagner,

cutting off the cars.

Cross-examination.

(ByMr. VANCOTT.)
The back track was also called the coach track. I

had fiA^e or six years' experience coupling cars, was

acquainted with the operation of coupling and knew

several of the different kinds. I think there are

ninety-three different kinds of couplei's used all over

the United States. I do not know how many were in

ordinary use in the Barstow yards as we get cars

from every other road in the United States and every

road has two or three different kinds of couplings,

but it makes no difference what kind it is, if it is an

automatic coupler it will couple probably just the

same if it is in good condition. I took pains to make

myself acquainted with the rules of the railroad

governing switchmen. Kule 312 from the Rules and

Regulations of the Santa Fe Railroad Co. for the

operating department, which reads as follows: ''In-

asmuch as the coupling apparatus of cars is not uni-

form in style, size or strength, and as dead-woods

and (ha\\i)ars do not always, have the same projec-



The Atchison, Topeka etc. Ey. Co. 33

(Testimony of Charles B. Masner.)

tions, and various other causes render it dangerous

to expose the hands, arms or persons of those engaged

in coupling cars, all employees will be expected to use

the utmost care in coupling or uncoupling cars or en-

gines to guard against personal injury," is a rule in

regard to the coupling of the old Lincoln Twin coup-

ler to the automatic coupler. That rule was in the

book at that time. I was not furnished with a book

of rules of the Santa Fe when I went to work. That

is the idea I have of the rule. I know that because

that rule was in the book at that time. I was not fur-

nished with a book of rules of the Santa Fe when I

went to work. I had that idea of the rule, that it was

with the rules of the book that I worked under, the

standard rules. I never saw Rule 314, which you

have just read as follows. "Stepping upon the front

of approaching engines, jumping off or on trains or

engines moving at high speed, getting between cars in

motion to uncouple them, and all similar impru-

dencies are dangerous and in violation of duty. Em-

ployees are warned that if they commit them it will

be at their own peril and risk.
'

' I knew where Wag-

ner, Armstrong and O'Brien were because when I

came into the light, Armstrong hollered for them to

come and I saw them coming from there. I did not

see Wagner making the cut of cars but no one else

could have done it. He was the one in charge of cut-

ting the cars and no one else cut them but him. I

know how far the cars were away from the car where

I was although I did not see them start because I

knew where I was hurt and I knew where they were
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cut off. When they went in on that track, they could

not help being cut off there. The coal-car at which I

was hurt was on the back track. I left the coal-car

at which I was hurt, before I was hurt, on the back

track. The oil-tank car was standing about ten or

twelve feet from it. The two cars came in with me

but the coal-car was not coupled. They kept oi3ening

back and forth. When I went to fix them, the cars

ahead of the oil-car came down and drove them into

me. The coal-car had a Trojan coupler. I stopped

the coal-car with the brake, got down and went out-

side. I was talking with O'Brien just a minute be-

fore that—then stepped in to fix the knuckle so that

they would make when they come together again.

The knuckle was standing partly open. I went in

—

the cut off lever which hooked on to the drawbar

would not work from the brake handle on the outside

so I took hold of the pin at the drawhead, so as to

shove it over to allow the lock to drop so that the

knuckle would close and when I had shoved it over,

the cars hit me in the back and shoved me against the

car. Mr. Irwin wrote a statement about the accident

on the 4th of January, 1908, which I signed. He read

it over to me before I signed it. That is my signature

on the first, second, third, fourth and last pages. In

reply to the Couii;, he said: I stopped the oil-car

with the brake which held both the cai^. I rode the

coal-car in with the other cars and stopped all three

of them, then I left off the brake and let my car run

down ten or twelve feet so that there was about eight

feet between the drawbars or couplings, then those
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cars that were kicked in on the coach track later

struck the car that was attached to the oil car and

knocked me down.

At this point, Mr. Van Cott read a portion of the

statement made by Masner while at the hospital, as

follows: "The knuckle on the coal-car stayed open

as the lock pin w^ould not drop." Then Masner tes-

tified as follows : "I allowed you to take my deposi-

tion and in it I testified what happened and what I

did when I went in there." Mr. Van Cott then read

portions of the deposition as follows: "I have told

you everything as far as I know. ALL I did after

O'Brien left me was. to look up to see if there were

any cars coming, then I went in to fix this knuckle,

and when I got in there, the oilier car bumped into

the cars ahead of me and bounced them down on to

me, striking me in the back and bouncing me up

against the coupler. When I went in between the

cars, I got hold of the rod to shove this knuckle over

so when the cars went together, they would couple.

The knuckle drifted over so far, the coupler caught

on the edge and would not drop. When I shoved the

lock-pin over so that it would drop and the knuckle

close, at that time, the cars struck me in the back. If

then, I had not been standing aside, should have got

hurt worse than I did. When making the coupling I

was facing the coal-car with the tank-car back of me.

By the rod, I mean the cut-off lever which was on the

right of the coupling. My hand was right at the

coupling, when I was shoving. When I went in there

I stood with my face towards the B end of the coal-



36 Charles B. Masner vs.

(Testimony of Charles B. Masner.)

car and my back toward the B end of the tank, and

I closed up the coupling. The trouble ^vith the coup-

ling was that the lock-pin would not drop. I dis-

covered that first when I was riding them down and

they bum^Ded together. The lock-pin just would not

drop; it had to be shoved over so as to give it room

enough to drop; probably got back further in the

coupling and had to shove it over with my hand to

make it drop.

Q. Did you see that it was worn ?

A. That was my idea of it.

Q. Did you see yourself that it was worn ?

A. I saw it by the wa,y it was working there was

something the matter with it and that it needed me to

help it.

Q. You mean that you inferred there was some-

thing wrong. A. Yes, sir.

The lock-pin was land of worn and was loose in

there and drifted over so far that it caught the edge

of the coupler and would not drop. The work was

done that night in the way it was usually done.

There was always more or less rough handling of the

cars; there was more work to be done there than

could be done with the number of men we had.

Mr. VAN COTT.—Now, in connection with this

testimony I will read from his statement made the

second of January. That is a little over two weeks

after the accident occun-ed. "The work was handled

just as we had alwa.ys been doing, and there was no

rough handling of any of the cars."
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In TXij deposition, I stated that there was no rough

handling of any of the cars. I did not hear those

cars coming down which struck the oil car. If I had,

I should have not been there. My statement reads,

'*I stated I heard some cars coming and knew they

were on the coach track and would couple on to the

coal-car. I turned at the same time and saw them

right on me so I began to think of getting out." I

never wrote that, it was written by Mr. Eobert Irwin.

I told him to strike it out and he didn't do it. I

asked him to do so several times and I told him I

wouldn't sign it. He said that I had to sign it and he

made me sign it.

Mr. VAN COTT.—Now I will read from this

deposition which has been identified by the witness.

Q. On the second day of January you made a

statement, did you not, to Mr. Eobert Irwin concern-

ing this accident ?

A. Mr. Robert Irwin wrote a statement.

Q. You signed it? A. He read it to me.

Q. He read it over to you? A. Yes.

Q. And you understood it ?

A. Yes. I signed it all after he wrote it.

I asked him to change quite a number of parts in

it. He said he did but whether he did or not, I don 't

know. He read it to me after he wrote it. I do not

claim to have made any paii:icular inspection of that

coupler, only what I observed while the cars were

rolling in. That is the only inspection I made of it

while I was riding the cars, and afterwards I could

not make any inspection of it. I did not inspect it
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after the accident. The night when I got hurt was a

dark night. The cars came in separately at the top

end but when they rolled on down, they rolled to-

gether with me. The point where I was injured was

fifteen or sixteen car-lengths do^\Ti on the coach

track. We measured it by a train pulling in b>

counting cars. I mean from the s\\itch where the

cars were cut off to the point where I was hurt. The

cars were kicked in by the engine, that is, just given a

little start, and then rolled down ; that is the way it

is usually done.

Ee-examination.

(By Mr. CHELLIS.)
My arm was cut off about two inches above the

elbow. The cars were not moving when I went in

between them. The cars started a little ways above

the switch. Eobert Irwin, who took my statement,

is the claim agent for the Santa Fe Railroad, so he

told me. The statement says that the brake was not

set on the coal-car. That is not a fact, for I set the

brake before I got off the car. It was a loaded car

and would not have stayed there if the brake had not

been set, although it might possibly have done so if

there was no jar. This track was also for bad order

cars and cars that went on local trains, but the bad-

order cars had to be taken from that track to another

one, the repair track. I had a lantern in my hand

when I pushed over the coupler. A switchman always

carries a lantern. If the coupler is in good working

condition, it can be opened with the cut-off lever at

the end of the car ^^dthout going in between them.
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We frequently have to go in to open the couplers with

the hand. There is no other way of opening them

when they get stuck.

[Testimony of Robert Armstrong, for Plaintiff.]

ROBERT ARMSTRONG, a witness called on be-

half of plaintiff, being first duly sworn, testified as

follows

:

(Examined in Chief by Mr. CHELLIS.)

My business is a switchman, railroader all around,

have worked at it for eleven years, am living in Los

Angeles. Am not railroading now. I have worked

as engineer, fireman, switchman, brakeman, assistant

yard-master and foreman. Have worked on the

Santa Fe, Southern Pacific, Mexican Central, Kansas

City and others, have also worked in the Barstow

yards from January 4, 1907, to May 25 of the same

year, and from October 24, 1907, to September 18,

1908. I was present w^hen Masner w^as hurt. He
called to me first, saying he had lost his arm. I was

going down Track 2 with a cut of cars and was nearly

opposite to him. When I first saw him, he was kneel-

ing down holding his arm. We got a rope, tied it up

to stop its bleeding, put him on the footboard, carried

him to the baggage room, called a doctor, who ampu-

tated his arm ; it was only hanging by a few threads

of skin, and when Xo. 201 Salt Lake train came we

put him on to it and I came with him to Los Angeles.

He was taken from there to Santa Fe Hospital. The

grade at the west end of the Barstow yards is called

a hill-yard, and that is wdiere Masner and I were
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working. The rule there is, not to cut ofl sniy cars

unless there is a rider for them, providing it is going

over four ear-lengths. If it is going down sixteen car-

lengths, the rule is to always have a rider. He was

injured from thirteen to sixteen car-lengths from

where the cars were cut off, which was at the west

switch—the only switch leading into that track.

When a coupler is not in working order, the switch-

man has to open it with his hand, there is no other

way. It was n dark night. A man could not see cars

moving at the upper end coming down the stretch. If

there had been a man on them he could have seen it

from the switchman's lantern. There are five in the

crew at that end of the yard and three in the other

which is level, and there they do not have to ride the

cars.

On cross-examination by Mr. VA^ COTT, he said

:

I made a statement in Barstow to a man, but I do not

know to whom. That is m}^ signature. Statement

read by Mr. Van Cott to the jury.

(Defendant's Exhibit "A" for Identification.)

My name is Floj^d Armstrong. I am a switchman

and have been in tlie employ of the Santa Fe Com-

pany for about two months. On the night of Decem-

ber 13th, 1907, I was long fieldman with th€ west end

switching crew with engine 2191. At about 12 :55 A.

M. of the 14th there was a coal-car standing on the

coach track which was just about in the clear of the

switch, and we had pulled a string of 15 or 20 cars off

track #2 and were switching them. We kicked one,

a B O tank (numl^er unknown) down coach track but
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this did not couple onto coal-car, but I don't know

whether it hit coal-car or not. Then we did some

switching on the main line, then kicked another car, a

box-car, down coach track, O'Brien riding it; this

coupled to the oil-car. I don't know how far these

ran. At this time I was standing about ten car-

lengths east on the main line from where the cars

stood and I went back to No. 2 track and crew handed

me a cut of two cars down that track. I rode these to

a sto]3 and I was then about three car-lengths south

of Masner, who was standing on the S. C. Main Line

at the time. They then kicked three more box-cars

down coach track and these hit the two standing to-

gether on coach track but coupling did not make. I

hollered to Masner that coupling did not make, but

he started for the gap of about two car-lengths be-

tween the coal-car and the oil-tank, just after the last

three box-cars hit cars on coach track. The crew

then handed me the balance of the string down track

two, and just as these coupled on I heard Masner

holler that he was hurt. I then got a cut off signal

and gave a stop signal to which I got another cut off

signal, so I set one brake and jumped off a box-car

running over to where Masner was. He was about

two or three car-leng-ths west of the coal-car and was

kneeling down on the ground holding his arm. I did

not notice how far down the coach track the string

of 6 cars ran. The coal-car which was standing on

the coach track when we began switching and was

tagged B O on the west end, and the oil-tank had a

B O tag on the east end. I don't know how fast cars
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^-ere going when last 3 were kicked in on ooach track

because I did not notice as I was taking care of cars

on track 2. Foreman Wagner cut off all the cars

which went down coach track. This is all I know of

the accident.

The engine did not run over the switch onto the

bank or coach track. A switchman never has to go

between c^rs to adjust couplings with a standard

coupler that is in good working order.

On redirect by Mr. CHELLIS, he said : Well, as to

my warning Mr. Masner of the cars coming, I would

say the first cars in didn't couple. That was his cars

that I told him didn't make. The word that is used

to "make" is that they don't couple good. The first

car was the only car that I saw go in. It was the oil

car. I did not see the four or five cars loaded with

ties that did the damage.

[Testimony of William J. O'Brien, for Plaintiff.]

WILLIAM J. O'BRIEN, witness called on behalf

of the plaintiff', being first duly sworn, testified as

follows, being examined in chief by Mr. CHELLIS

:

I live in Barstow, Cal. ; have worked as a SAvitchman

and other railroad work for about twenty years and

for various roads besides the Santa Fe. I am now

working in the Barstow yards but am not switching.

I was switch-tender there when Masner was hurt. I

have worked there as a SAvitchman, helper, foreman

and at herding engines. I was eight or ten car-lengths

from Masner when he was hurt ; was standing at the

twin-switches where they branch off from the Los
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Angeles division to the Bakersfield division. I had

come down with three cars and was waiting for the

engine to come down. It is a downhill yard and the

rule is that cars going say, ten, twelve or fifteen car-

lengths, 3^ou mnst alwa.ys be on them. These cars

were cut off west of the switch leading into the back

track.

Q. Did you see Masner or his light ?

A. I seen him—the last I seen of his light was

when he went across from the main line over toward

these cars ; that was the last I seen of him until we

run up to him.

Q. Do you know w^hether or not the cars coupled

that he was riding down, or whether there was

trouble ?

A. That I couldn't see; when these other cars

came down against him I went up towards the fore-

man to take care of the switches ; I didn't see whether

they coupled or not ; they went down in there against

these cars, and of course he took care of them after

that. There are times when a man has to use his

hands to open and close couplers to get them into

working order. The lever is put there so that the

switchman will not have to go betw^een cars, but if he

cannot raise it with that, he goes in and uses his

hands. I first knew that Masner was hurt when Ann-

strong gave the stop signal. I worked with him all

the time he was there and he was a first-class man.

The Trojan coupler is a troublesome coupler, and of

course the other couplers. They all get out of order

so far as that is concerned.
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On cross-examination by Mr. VAN COTT, he testi-

fied: The Trojan coupler was and is a standard

coupler. They are generally in use by the railroads.

Q. Have .you told us in detail, Mr. O'Brien, what

happened that you saw on this night ?

A. AVell, the way the thing was, Mr. Masner was

on his first car, and I rode a bunch of three cars down

against this one and they didn't make, and the jar

when they hit stopped the three that I was on, and he

rode his car doT\Ti. Of course being night I didn 't see

just how far he went with it, and then these other

four or five cars came down against them after I had

got off these three, and I walked over towards these

twin switches, and when they hit, they all went down

together, and I didn't see an;\i:hing more about it at

all prior to we went to see him and found out that he

was hurt. The work was done that night in the same

manner that it is usually done. At the time Mr.

"Wagner cut off the cars, he was on the main line,

could not have been over a couple of car-lengths from

the switch; I mean the main line switch connecting it

with the coach track.

Q. This string of six cars you speak about, where

did it stop when it got over the switch, how far from

the other cai^?

A. After they all came together they stopped, just

in the clear of the Mohave Pocket, after everjihing

was all over. They all went down in there to clear at

the Mohave Pocket.

Q. The six were the last that came on the switch,

were they ?
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A. The last that came over the switch came down
against the three cars that were standing still, and
the three went doT\Ti against the one, and then they all

went into clear the Mohave Pocket and stopped.

Q. You made a statement, did you not, of this

accident, on the 20th of December, 1907 ?

A. Yes, sir.

Q. And this is your signature, is it? (Showing

paper to witness.) A. Yes, sir.

Q. Let me see if I cannot refresh your memory on

this subject. Isn't it a fact that the three cars were

kicked down the coach track about as fast as one can

walk, and the entire string of six cars ran down about

four car-lengths in the clear of the switch and

stopped ?

A. The three cars came down and hit this one that

Mr. Masner was on and stopped. That was the first

cut that went in. Then the foreman sent another

little cut down the main line, and then he cut off this

other little bunch of five or six and sent them in on

this back track, on this coach track as you call it.

The.y hit the three cars. Then they all run down in

together.

Q. How far were the six cars from the coal-car

when they started down on the coach track ?

A. These three cars were probably maybe seven

or eight cars. I didn't measure off the distance. I

couldn't say positively. But these three cars after

they had hit this one car was standing still when the

six cars hit them, and then they all went down against

this one where Mr. Masner was taking care of.
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Q. Xow, see if this will refresh your memory:

' * The box-ear I rode in and coupled on to the oil-ear

and then I got down on the ground and was standing

in front of the switchman's shanty in front of the

track, and Masner was standing on the Southern Cali-

fornia main line. There were then a few cars kicked

down on the track and they struck, but did not couple

on to the box-car, which started to run down the coach

track. I saw Masner standing on the Southern Cali-

fornia main line and he run towards the gap. That

is the last I saw of Iriir- The three cars were kicked

down the coach trad: about as fast as one cm walk,

and the entire string of six cars ran about as far as

the swatch and stopped. " Where did they stop ?

A. They stopped at what they call the Mohave

Pocket.

Q. Can't 3^ou give us any idea how far these cars

were from the coal-car on the coach when they started

down towards the coal-car f

A. No. He was on this car and rode this coal-car

down by itself, and I don 't know exactly how far he

let this car go after these few that I was on struck

him. Then I got off, and went back, and I was at the

twin switches near the main line when the other little

little bunch came down and hit these that were stand-

ing still, and they all went dowai together.

Q. Did you hear ^Ir. Armsti'ong's testimony ?

A. Yes, I heard his testimony.

Q. You heard his statement in which he said

that he hollered to Masner that the three cars had not

coupled? A. I heard him say that.
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Q. Are those the three cars that you refer to ?

A. They must be the ones.

Q. (By Mr. CHELLIS.) How many were there

in the entire bunch that came down and struck the

three ?

A. The second cut that came down and hit the

three, there must have been five or six in it. They

were loaded with ties.

[Testimony of R. F. Armstrong, Recalled for Plain-

tiif.]

R. F. ARMSTRONG, recalled in behalf of the

complainant, testified as follows

:

Cross-examination.

(ByMr.VANCOTT.)
Q. This statement that you ftiade to Mr. In\^in,

signed by you was a true statement, was it not %

A. As far as I know.

[Testimony of James A. Phillips, for Plaintiff.]

JAMES A. PHILLIPS, witness called in behalf of

the plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. CHELLIS.)

My full name is James A. Phillips. I live in El

Paso; have been railroading from twelve to fifteen

years in the capacity of switchman, brakeman, yard-

master, engine foreman and conductor. I was work-

ing in the Barstow yard when Masner was hurt, had

been working there about a month. He was a com-
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petent man. The west end of the .yard was very much
downhill and had five men in the crew while the east

end was level and had only three men. At the time

Masner was hurt, I was supposed to be follo^^dng the

engine, but cuts of cars were going so rapidly that I

had to ride one of them down myself, and was coming

back when I heard Armstrong holler that some one

was hurt. My job was following the engine next to

the foreman ; followed around wdth him, and he told

me what to do, and I told the fieldmen usually as I

came to them what he was going to do ; lined up the

switches for the cut of cars to go on the tracks. The

foreman is supposed to instruct the man in regard to

his work. He gets the list starting out in the even-

ing, and takes them and reads them all. Then he tells

all of his helpers what he is going to do. The first

move he will do, he will tell them about one track.

He will pull that one track and then they probably

do not get to see him any more and the foreman and

the man following the engine go down the track and

take up another cut of cars, and all they have to do

is to stand out there with their lamp so he can see

them and know they are not going to get hurt, and

he knows as soon as the}^ are down there, they will

catch the cars that come down to them. He takes

that chance. He has full control. He is our boss;

we are working for him. He gives the signals to the

engineer, the man that is controlling and i*unning the

engine. When I heard Armstrong holler, I ran over

to where Masner was, found him kneeling down and

holding his aim, and he said, "I got my arm cut off."
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I sta.yed witli Mm until he was fixed up. Masner

must have been from t^^elve to sixteen car-lengths

from where the cut of cars was cut off. I am
acquainted with the Trojan coupling. They are not

more liable to get out of order than anything else,

unless they are battered together. Some roads have

Trojan all the time. The Santa Fe at one time had

that for the standard coupling—the Trojan.

Gross-examination.

(ByMr. VANCOTT.)
After he was hurt, we went back up into the yard

and worked all that evening. We went and looked

at the cars to see where he was hurt.

Q. You say it was the custom to get on the cars

to keep from working too hard % JIow fast did these

cars ordinarily go when they were kicked I

A. Just according to how the foreman felt.

Q. Was it about an average of a man or a little

faster or slower ?

A. I claim it would be pretty lively sometimes. I

cannot catch them sometimes. Whenever I cannot,

I just tip my hat to them land let them go. It is up

to the foreman.

Q. How many cars did you tip your hat to at this

time"?

A. We had not got started hardly. We only

worked half the night fussing around there.

Q. Now, you have testified that when they were

switching cars from the main lead down on to a side-

track like the coach track, they have a man down
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there just where Mr. Masner was to catch those cars

as they come along; that is why he was down there.

A. He didn't have no man there as long as he had

his ann cut off.

Q. No, but I mean before his arm was cut off ?

A. Yes, he had him down there, but he didn't know

whether he was down there or not. He didn 't see him.

Q. You mean to tell me that the foreman of that

switching crew did not know that Mr. Masner was

down there on that track?

A. He knew he went down there, but he didn't

know whether he was dead or alive. He never

showed up with his light.

Q. I want you to pa}^ attention to my question.

A. Yes, sir, I am doing the best I can.

Q. You are doing very poorly. You know what

I want. Masner was do^vn there and alive, and has

testified he was down there alive. While he was

there and alive he was still there to catch the cut

of cars, wasn't he? A. Yes, sir.

Q. While he was there alive, Masner testified,

and everybod.y testified, there was a cut of cars made

from that main lead down to the coach track. Do

you understand that?

A. Yes, sir.

Q. Mr. Wagner says there was no man on that

cut of cars as it went down. Do you understand

that? A. Yes, sir.

Q. Mr. Masner says it was that cut that hurt him.

Do you understand that? A. Yes, sir.
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Q. You have testified that when they are switch-

ing cars from the main lead down to the coach track,

or any other track, they have a man just like Mas-

ner, in just such a place as Masner was, to catch the

cars. You have testified to that, and it is right, and

that is what he was doing before he was hurt. Do

you understand this*? A. Yes, sir.

Q. Now, I ask you w^hether the reason why they

sent cars down, that last cut, before Masner was

hurt, without anybody on them, is that they knew

Masner was there to catch them when they came.

Yes or no.

A. They were just taking that desperate chance

that they have to take with all railroads.

Q. That was the custom, was \i%

A. Yes, that was the custoin.

Q. And they did it because they knew Masner

was down there to catch those cars?

A. Yes, Masner was down there to catch them.

[Testimony of W. R. Wagner, for Plaintiff].

W. R. WAGNER, witness called in behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. CHELLIS.)

I have been railroading for six years and am now
w^orking at Barstow for the Santa Fe. I was fore-

man of the engine when Masner was hurt. Had
charge of Masner and directed what he did. He was

a competent workman. He had worked for me
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nearly two months, and if he had not been, I should

not have kept him. When he was injured, I was

west of the west switch, cutting off cars. I cut off

the string of cars that injured him. Nobody went

down with that bunch. It is at least fourteen car-

lengths from where I cut them off to where he was

injured. Lots of couplings get out of order so that

one has to open them by hand. I could not say just

what proportion but it is a good half of them. I

always told my switchmen to see that all cars were

coupled together. The first I knew of the accident

was when Armstrong gave a stop signal. I went

down there, found the arm was all off but just a

little holding it on. I tied it up and took him up to

the baggage-room. When I first found him he was

not suffering, he hardly knew what had happened,

his nerves were still dead. I have seen quite a few

injured and none of them seemed to realize what had

happened imtil pain begins to assert itself.

Cross-examination.

(By Mr. VAN €OTT.)

There were four or more cars in the last string. I

cut the cars off at least four car-lengths before they

got to the switch point. I do not know exactly how

many cars besides the coal-car had gone in ahead of

that last bunch. My recollection is that there was a

cut of three went in, and after that a cut of four or

five. There was two cuts, and the third cut was the

one that done the work. The third cut of four or

five cars is the one that done the work.
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Q. Well, that work was done that night as it was

usually done, was it not?

A. That is the Avay I usually done it. As near as

I can remember Mr. Masner had been working there

about seven weeks or two months and had been on

duty every night.

A JUROR.—Q. Mr. Wagner, why was it that no-

body rode that last cut?

A. There didn't happen to be anybody there.

Mr. VAN COTT.—Q. I understand you to say

that this was the usual manner in which that work

was done?

A. Well, it was the usual manner and there was

nothing unusual about it for me. I was foreman.

I could send cars down there without anybody on

them if I wanted to, and if I didn't, I could wait until

somebody came up to ride them. Sometimes did

and sometimes I didn't.

Q. So that when that last string of cars went in

without a man on it that was the way it had been

usually done?

A. Not always, sometimes—not over frequently

either but that one time it was done that way.

Re-examination.

(By Mr. CHELLIS.)

The reason I took the chances of sending the cut

of cars down without anybody on it was that we

wanted to get done work. I had all I could handle

ahead of me, working right along. I could not have

done the work put before me with the men I had to

do it with if every cut of cars had been ridden.
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Recross-examination.

(By Mr. VAN COTT.)

I had the same number of men that night which I

had had while Masner was there. He did not know

how much I had to do, nobody did but the yard-mas-

ter and myself. All Masner knew was that we had

to switch that lot of cars which we had hold of. He
did not know that I was to do anything else until

he saw^ me start to do it. This was not the first

night that we had heavy work. We were ]3retty

busy while Masner was there.

Redirect Examination.

(By Mr. CHELLIS.)

I have cut off other cuts of cars before this one

without anybody on them, lots of them, and have had

accidents by so doing, more than once, the worst one

I consider was when a brakeman got killed and no-

body on them. I have also injured cars all the waj'

from driving in a drawbar to putting them out of

service. In reply to Mr. Van Cott's question, ac-

cording to that, possibly a switchman should look

out for injury. It behooves them to take care all

right.

[Testimony of W. R. Wagner, Recalled for Plain-

tiff.]

WAGNER recalled.

Direct Examination.

(By Mr. CHELLIS.)

It would have made no difference for three or four

car-lengths if the brake had been set on the oar in
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tlie rear of Masner. It would have jarred them

ahead that far before it would have had any effect

at all. I know from actual experience. Masner

might have done more than he did by getting off and

stopping me but he would not have done it very

often, though.

Cross-examination.

(By Mr. VAN COTT.)
^

I would not have expected him to have stopped me
with the cars in that position which required him to

go in between and fix them. It would have sur-

prised me if he had. He was not reckless.

Q. But switclmien take those chances right

along, don't they?

A. Some of them do and some of them don't.

Q. Apparently he did?

A. It seems that way.

Redirect Examination.

(By Mr. CHELLIS.)

The reason why I did not expect him to give a

stop signal was that it would delay the game and

keep the work back. It was a part of his work to

get in there and see that the cars were coupled up

right. It was expected of him to see that they are

kept coupled without stopping me every time he

wanted to make a coupling. Mr. Chellis then asked

the following question:

Exception No. 1.

Q. What would you have done if he had stopped

you?
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Mr. VAN COTT.—That is objected to as incom-

petent, irrelevant and immaterial.

The COURT.—I don't think it is competent or

material, but it is a matter of opinion evidence and

speculative what he would have done. He has al-

ready stated that he would have stopped the work

temporarily. What is it you want to prove by him'?

Mr. CHELLIS.—The question is what this man
as foreman would have done to the switchman if he

stopped his work in order to go in there and fix the

coupling.

The COURT.—I ^ill sustain that objection.

"\¥hat he might have done is wholly immaterial.

To which ruling, counsel for plaintiff then and

there excepted.

Wagner further testified: It was not the custom

of the switchman to stop work in order to fix the

coupling; they never did it with me, that is, unless

it could not actually be done without stopping the

work.

CHARLES B. MASNER, recalled.

Direct Examination.

(By Mr. CHELLIS.)

Armstrong might have hollered to me but I might

not have paid any attention to it. I don't remember
about him hollering. I heard the hollering but I

don't remember ])articularly that I knew what he was

saying anyhow. I don 't remember anything about it.

The statement that has been put in the case that I

made to Mr. Irwin—I asked hun to make some

changes in it, he told me he had, and I refused to
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sign it afterward, but he said I had to. I was sick

at the time, in very much pain, and I supposed I did

have to, and I signed it. It was about two weeks

after I was injured, and I was in agony and my arm

pained me every night and day for a month. From

hearing it read to-day, it don't sound anything like

what I told him in regard to my hearing the cars

coming. I heard them coming and knew they were

on the coach track at the time they hit me. I real-

ized the instant they hit me that they were going

to do so but I had no more than time to realize it

before I was hit. The statement sounds as if I

heard them coming ever since they were cut off. I

remember that part of the statement exactly because

he seemed to be deeply interested. I told him that

I meant I heard the cars coming the instant they hit

me and my arm was cut off the same instant. The

fact is that the minute I heard them coming, they

had struck the cars above me and at the same time

those cars hit me, and I did not have time to get out

of the way.

Cross-examination.

(By Mr. VAN COTT.)

In regard to what I asked Irwin to cut out of the

statement, he says,
'

' Then there was box car kicked

in." There was no more box cars kicked in. I
asked hrni to cut it out and he said he would. He
said the distance was twelve feet. I said ten or

twelve feet, I did not put it twelve feet exactly.

Then he says, **I was staying with the coal-car be-

cause the brake would not set." The brake was set.
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I told him and explained thoroughly to him that the
ears hit me at the same time I knew they were there
and I was not able to get out of the way before I
was injured. He says that I didn't know whether I
was caught in the bumper block or in the coupling.
I told him I was caught between the couplings.

CHARLES B. MASNER recalled again.

Direct Examination.
(By Mr. CHELLIS.)
From the time I got off the car that I rode down on

until I went in between the cars to fix the eoupUng
only a long enough time elapsed to look up the track
and go in there. I looked up the track, and then went
immediately in between the cars. There would have
been practically no difference in the first jolt pro-
viding the brake had been set on the car behind me.
The COURT.—He is assuming that the brakes

were tightly applied. As I understand it, this wit-
ness says it would make no difference.

I know because I have been on other cars when
they have been hit by loaded cars and nearly l^nocked
•doTO although the brake was set. I could not have
done anything else in the line of protection except to
look up the track and see that nothing was coming,
and that I had time enough to go in and fix the
knuckle and get out again with safet.y.

Cross-examination.

(By Mr. VAN COTT.)
I wish the jury to understand that if the brakes

were set on both the cars, there would be danger
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that the two ears would be thrown against me and

injure me. Mr. Van Cott then read from Mr. Mas-

ner 's deposition as follows: I was switching there

and working in the field. I rode two ears down

from the upper end in on the coach track, and as I

was riding them down I was on the lower car, and

the cars next to it kept butting the one next to the

one I was on, and the car that I was on, the coup-

ling would not make. I tried about two or three

times. After I got down in the lower end, I stopped

them and cut oi¥ the cars. In the meantime Mr.

O'Brien was there, and he left me then and went on

up to the upper end. As he did, I went in between

these two cars that came together to fix the knuckle.

All that I did was to after this, Mr. O'Brien left me
and went up to the other end, I looked up to see if

there were any cars coming, then went in to fix this

knuckle. When I got in there the other cars bumped

into me.

[Testimony of Clarence L. Broyles, for Plaintiff.]

CLARENCE L. BROYLES, called on behalf of

the plaintiff, being duly sworn, testified as follows

:

Direct Examination.

(By Mr. CHELLIS.)
I am now a street-car conductor for the Pacific

Electric. Have been railroading since 1897, up to

the 16th day of July, last. Have been fireman,

conductor, brakeman, yard-master and switchman,

worked in Barstow yard from November 3d, 1897,

to July 16, 1898. While there, was night yard-mas-
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ter, assistant j^ard-master and switchman; Tvas also

a foreman as extra at different times, was not there

when Masner was injured. The west end of the

Barstow yard is a downhill yard, that is where Mas-

ner was working and there were five in the crew,

and only three in the crew at the other end of the

yard. They have five in the west end because it is

the rule to ride cars on the hill end. If they did

not ride them, there would not be many cars left as

they would go down so hard as to break themselves

up. They would increase in velocity as they went

along. The custom was to hold the cars to the lead

until we received a signal from the foreman and then

we took them down after we had held them in the

clear, which is about four or five or six car-lengths

from where they are cut off; a man is expected to

stay right on them and ride them. He would hold

them by means of the brake-wheel and a brake-staff.

It is not the custom to hold a car and let others come

down to it as far off as ten or twelve car-lengths.

I heard Masner's testimony that he was engaged on

the back or coach track. A car to be kicked in on

to that track would have to be cut off at the west

switch of the yard, as that is the only switch on

which cars can go in on to that track. It frequently

happens that a switchman is obliged to go in and

open the coupler, sometimes a dozen times a day.

One would have to do it with his hands if it cannot

be operated by the lever. A switchman carries a

lantern at night.
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On being recalled, Broyles testified: If the car

in the rear of Masner bad bad its brake set wben

it was struck by the four other cars, it would not

have affected it at all, but it would have gone two

or three car-lengths very rapidly. I know from ex-

perience.

[Testimony of Robert A. Donaldson, for Plaintiff.]

ROBEET A. DONALDSON, a witness called in

behalf of the plaintiff, being duly sworn, testified as

follows:

Direct Examination.

(By Mr. CHELLIS.)

I live in Los Angeles; have been a railroad man
for about twenty-five or thirty years in various ca-

pacities and for various roads. I' have spent 23 or

24 years in actual service working in a switch-yard.

Have worked in the Barstow yard one year, prin-

cipally in the west end; that end is a hill yard. A
car let loose there would increase in velocity very

rapidly, and after going sixteen car-lengths, it would

be going fast enough to do some damage to the

equipment and contents of the car. If cars were cut

off going at a greater distance than three or four

car-lengths, they were supposed to be ridden, hav-

ing a man on them to protect the cars from collid-

ing too hard with other cars. If four or five cars

loaded with ties should come down the track six-

teen car-lengths after being started and struck two

cars standing still, it would put them in motion very

suddenly.
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On being recalled^ he testified : Provided there were

four of five cars loaded with ties which had come

down the track sixteen car-lengths after being

started, and struck two cars standing still, the re-

sult of the impact of the two cars would be, it would

evidently drive in the end of the car; drive in the

brake bars, and possibly break the drawbar. It

would put the two ears in motion very suddenly. I

know from experience.

in replj^ to cross-questions:

(By Mr. VAN COTT.)

Mr. VAN COTT.—I ask you whether, as an ex-

perienced brakeman and switchman, you don't know

that it would be dangerous to go between a box-car

and tank, which were twelve feet away from the

coal-car, and the coal-car, even with the brake set,

if there was any chance that the cars might come

down and strike those two cars? Yes or no.

A. Well, there is danger at any time.

The COURT.—Well, answer under the particular

circumstances stated. Let us get this testimony.

Read the question and answer. I admit the evi-

dence because it is not objected to. It is clearly

opinion evidence.

A. My experience teaches me that I have a right

to go in there

—

The COURT.—That is not answering the question.

If you cannot answer it

—

A. I am coming to the point of answering the

question.
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The COURT.—Read the question and attend to

it carefully. Read the question.

(Question read.)

The COURT.—Now, you either know it or you do

not. What is your answer to it, yes or no?

A. I will say that there was danger in going be-

tween the cars if you had no protection from your

foreman.

[Testimony of R. F. Armstrong, for Plaintiff (Re-

called).]

R. F. ARMSTRONG, recalled.

Direct Examination.

(By Mr. CHELLIS.)

From my experience, I will say that it would have

made practically no difference irr the movement of

the car in the rear of Masner providing the brake

had been set when the five cars coming down six-

teen car-lengths struck it.

[Testimony of W. J. O'Brien, for Plaintiff (Re-

called) .]

W. J. O'BRIEN recalled, and in reply to Mr. Chel-

lis' question said: My answer is the same as the rest

in regard to the effect that would have resulted pro-

viding the car in the rear of Masner had had its

brake set when it was struck by the five loaded cars.

Exception No. 2.

Thereupon the defendant requested a nonsuit in

the case which was granted by the Court.

And the plaintiff thereupon by his counsel, duly

excepted to the ruling of the Court.
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The plaintiff rested before any of the testunony in

regard to the effect of setting the brakes was offered.

Thereupon defendant moved for a nonsuit, and, after

the motion was partially argued, i^laintiff, upon

leave of Court, introduced the testimony of Wag-

ner, plaintiff, Broyles, Donaldson, Armstrong and

O'Brien appearing herein, in regard to the effect

of setting the brakes.

The foregoing is all of the testimony adduced at

the trial.

Plaintiff, within the time allowed by law, proposes

the foregoing as his bill of exceptions herein, and

asks that the same be settled and allowed.

Dated, 10 June, 1909.

BURT OHELLIS,

J. W. SWANWICK,
Attorneys for Plaintiff.

[Order Settling and Allowing Bill of Exceptions.]

The foregoing Bill of Exceptions is correct and

may be settled and allowed.

Dated, 10 June, 1909.

E. W. CAMP,
U. T. CLOTFELTER and

A. H. VAN COTT,

Attorneys for Defendant.

The foregoing Bill of Exceptions is correct and is

hereby settled and allowed.

Dated, 11th June, 1909.

OLIN WELLBORN,
Judge.
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[Endorsed]: No. 1441. In the Circuit Court of

the United >States, Southern District of California,

Southern Division. Charles B. Masner, Plaintiff,

vs. The Atchison, Topeka and Santa Fe Railway

Company, a Corporation, Defendant. Plaintiff's

Bill of Exceptions. Filed Jun. 11, 1909. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy.

Burt Chellis & J. W. Swanwick, Attorneys for Plain-

tiff, 706 L. A. Trust Building, Los Angeles, Califor-

nia.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

CHARLES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Petition for Writ of Error.

The above-named plaintiff, Charles B. Masner, con-

ceiving himself aggrieved by the judgment entered on

the 21st day of April, 1909, in the above-entitled

cause, hereby prays the Court for a Writ of Error to

the United States Circuit Court of Appeals for the

Ninth Circuit in said cause, and that a transcript of

the records and proceedings and papers on which said

judgment was made and entered, duly authenticated,
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may be sent to said Circuit Court of Appeals of

United States for the Ninth Cirr-uit.

BURT CHELLIS, and

J. W. SWANWICK,
Counsel for Plaintiff in Error.

[Endorsed] : Original. No. 1441. In the Circuit

Court of the United States, Southern District of Cal-

ifornia, Southern Division. Charles B. Masner,

Plaintiff, vs. The Atchison, Topeka & Santa Fe Rail-

way Company, a Corp., Defendant. Petition for

Writ of Error. Filed Aug. 2, 1909. Wm. M. Van
Dyke, Clerk. Chas. N. Williams, Deputy. Burt

Chellis & Harris & Swanwick, 704 to 708 L. A. Tmst
Bldg., 129 West Second St., Los Angeles, Cal., At-

torneys for Plaintiff.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

CHARLES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Now comes the above-named plaintiff in error, by
Messrs. Burt Chellis and J. W. Swanwick, his coun-

sel, and say that in the record and proceedings in the

above-entitled action there is manifest error, in this,

to wit

:
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I.

The Court erred in sustaining the objection made

by the defendant to the following question pro-
r

pounded to the witness W. R. Wagner:
'

' Q. What would you have done if he had stopped

you?

Mr. VAN COTT.—That is objected to as incom-

petent, irrelevant and immaterial.

The COUET.—I will sustain that objection. What

he might have done is wholl}^ immaterial.

To which ruling counsel for plaintiff then and there

excepted."

Said exception being designated in the Bill of Ex-

ceptions herein as Exception Number I.

11.

The Court erred in granting defendant's motion

for a nonsuit to which ruling of the Court plaintiff,

by his counsel, duly excepted, said exception appear-

ing as Exception Number II in the Bill of Exceptions

herein.

III.

The Court erred in granting and allowing defend-

ant's motion for a nonsuit and withdrawing said case

from the jury because the evidence introduced by the

plaintiff in regard to the injury to the plaintiff, de-

scribed in the complaint, is such that reasonable men

might differ upon the question as to whether there

was contributory negligence on the part of the plain-

tiff or not, and therefore it was the duty of the trial

court to submit said case to the Jury.

IV.

The Court erred in granting defendant's motion
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for nonsuit and withdrawing said case from the jury

because the evidence showed that the accident com-

plained of was the result of the negligence of the

defendant, and that plaintiff was not guilty of such

contributor}^ negligence, which as a matter of law

would preclude his right to recover.

V.

The Court erred in granting defendant's motion

for a nonsuit for the reason that the grounds upon

which said motion was made were not stated.

VI.

The Court erred in granting defendant's motion

for a nonsuit for the reason that the grounds upon

which said motion was made were not stated as re-

quired by law and the rulings of this Court.

VII.

The Court erred in getting, making, rendering and

entering judgment in said cause in favor of the de-

fendant and against the plaintiff.

Wherefore, the plaintiff prays that the judgment

of said Court be in all things reversed.

BURT CHELLIS, and

J. W. SWANWICK,
Counsel for Plaintiff in Error.

[Endorsed] : Original. No. 1441. In the Circuit

Court of the United States, Southern District of

California, Southern Division. Charles B. Masner,

Plaintiff, vs. The Atchison, Topeka & Santa Fe Rail-

way Company, a Corp., Defendant. Assignment of

Errors. Filed Aug. 2, 1909. AVm. M. Van Dyke,

Clerk. Chas. N. Williams, Deputy. Buii; Chellis &
Harris & Swanwick, 704 to 708 L. A. Trust Bldg., 129
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West Second St., Los Angeles, CaL, Attorneys for

Plaintiff.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

CHARLES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Order Allowing Petition for Writ of Error and Fix-

ing Amount of Bond.

On reading and filing the petition of the plain-

tiff, Charles B. Masner, in the above-entitled cause,

praying for the allowance of a Writ of Error therein

returnable upon the United States Circuit Court of

Appeals for the Ninth Circuit ; and on motion of J.

W. Swanwick, Esq., of counsel for said plaintiff.

—

It is ordered that said petition be, and the same is

hereby allowed and granted, and that a writ of error

be allowed in said cause returnable before the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, on the 31st day of August, 1909, and that a

transcript of the record and of the proceedings and

papers upon which the judgment in favor of the de-

fendant was made and entered in said cause, duly

authenticated, be sent to the said United States Cir-

cuit Court of Appeals for the Ninth Circuit

;
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It is further ordered that the amount of the bond

to he given by the plaintiff in error be, and the same

is hereby fixed at Three Hundred ($300.00) Dollars.

Done this 2d day of August, 1909.

OLIN WELLBORN,
Judge.

[Endoi^ed] : Original. No. 1441. In the Circuit

Court, 9th Circuit, U. S. Southern Dist. of Cal.,

Southern Division. Charles B. Masner, Plaintiff,

vs. The Atchison, Topeka & Santa Fe Railway Co.,

a Corp., Defendant. Order Allowing Petition for

Writ of Error and Fixing Amount of Bond. Filed

Aug. 2, 1909. Wm. M. Van Dyke, Clerk. Chas. N.

Williams, Deputy. Harris & Swanwick, 704 to 708

L. A. Trust Bldg., 129 West Second St., Los Angeles,

Cal., Attorne.ys for Plaintiff.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California.

CHARLES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

Bond.

Know All Men by These Presents: That we, W. E.

Stowell and A. A. Fitch, are held and firmly bound

unto the above-named Atchison, Topeka & Santa Fe

Railway Company in the sum of three hundred dol-
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lars ($300.00), to be paid to the said Atchison, Topeka

& Santa Fe Eailway Company, for the payment of

which, well and truly to be made, we bind ourselves

and each of us, our and each of our heirs, executors,

administrators and successors, jointly and severally,

firmly b}^ these presents.

Sealed with our seals and dated the 3d day of Au-

gust, 1909.

Whereas, the above-named plaintiff, Charles B.

Masner, has prosecuted his writ of error to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to reverse the judgment given in the above-en-

titled cause by the said Circuit Court of the United

States for the Ninth Circuit, Southern District of

California.

Now, therefore, the condition of this obligation is

such, that, if the above-named Charles B. Masner

shall prosecute said writ of error to effect and an-

swer all judgments and costs if he fail to make said

appeal good, then this obligation shall be void ; other-

wise the same shall be and remain in full force and

virtue.

W. E. STOWELL.
A. A. FITCH.

State of California,

County of Los Angeles,—ss.

W. E. Stowell and A. A. Fitch, the sureties whose

names are subscribed to the above undertaking, be-

ing severally duly sworn, each for himself says : That

he is a resident and freeholder in the Southern Dis-

trict of the State of California, and is wx)rth the sum
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in said undertaking specified as the penalty thereof,

over and above his just debts and liabilities, exclusive

of property exempt from execution.

W. E. STOWELL.
A. A. FITCH.

Subscribed and sworn to before me this 3d day of

August, 1909.

[Seal] ANDREW H. ROSE,
Notary Public, in and for the Count.y of Los Angeles,

State of California.

[Endorsed] : No. 1441. In the Circuit Court of the

United States, Ninth Circuit, Southern District of

California. Charles B. Masner, Plaintiff, vs. The

Atchison, Topeka and Santa Fe Railway Company, a

Corporation, Defendant. Approved this 3d day of

Aug., 1909. Olin AVellborn, Judge. Bond. Filed

Aug. 3, 1909. Wm. M. Van Dyke, Clerk. Chas. N.

Williams, Deputy. Harris & Swan^^ick, Attorneys

and Counselors at Law, 704 to 708 L. A. Trust Bldg.,

129 West Second St., Los Angeles, Cal.
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[Clerk's Certificate to Transcript of Record.]

In the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the

Southern District of California, Southern Divi-

sion.

No. 1441.

CHARLES B. MASNER,
Plaintiff,

vs.

THE ATCHISON, TOPEKA AND SANTA FE
RAILWAY COMPANY (a Corporation),

Defendant.

I, Wm. M. Van Dyke, Clerk ofthe Circuit Court of

the United States of America, of the Ninth Judicial

Circuit, in and for the Southern District of Cali-

fornia, do hereby certifj^ the foregoing fifty-six (56)

typewritten pages, numbered from 1 to 56 inclusive,

and comprised in one volume, to be a full, true and

correct copy of the pleadings and of all papers and

proceedings upon which the judgment in favor of the

defendant was made and entered in said cause, and

also of the bill of exceptions, assignment of errors,

petition for and order allowing the writ of error and

bond on writ of error in the above and therein en-

titled cause, and that the same together constitute the

return to the annexed writ of error.

I do further certify that the costs of the foregoing

record is $57.15, the amount whereof has been paid
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to me by Charles B. Masner, the plaintiff in error in

said cause.

In testimony whereof, I have hereunto set my hand

and affixed the seal of the Circuit Court of the United

States of America, of the Ninth Judicial Circuit, in

and for the Southern District of California, Southern

Division, this 10th day of August, in the year of our

Lord, one thousand nine hundred and nine and of our

Independence the one hundred and thirty-fourth.

[Seal] WM. M. VAN DYKE,
Clerk of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Southern District of California.

[Endorsed] : No. 1752. United States Circuit

Court of Appeals for the Ninth Circuit. Charles B.

Masner, Plaintiff in Error, vs. The Atchison, Topeka

and Santa Fe Railway Company (a Corporation),

Defendant in Error. Transcript of Eecord. Upon
Writ of Error to the United States Circuit Court for

the Southern District of California, Southern Divi-

sion.

Filed August 12, 1909.

F. D. MONCKTON,
Clerk.
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United States

Circuit Court of Hppeals
FOR THE NINTH CIRCUIT

Charles B. Masner,

Plaintiff in Error,

vs.

The Atchison, Topeka and Santa
Fe Railifray Company, a cor-

poration,

Defendant in Error.

BRIEF or PLAINTirr IN ERROR.

STATEMENT.

Upon the 14th day of December, 1907, the plaintiff

was in the employ of the defendant at Barstow, Cali-

fornia, as a yard switchman. Upon said date an acci-

dent occurred about 12:30 a. m., causing an injury to

plaintiff's right arm which resulted in its amputation.

Plaintiff prosecutes this action for the purpose of ob-

taining damages for said injury to him.

The amended complaint [Tr. pp. 14-19] alleges that



the accident occurred while plaintiff was attempting to

adjust the coupling of a car standing upon one of the

switch tracks in the Barstow yard, and that said accident

was caused by certain other cars striking against the

car the coupling of which plaintiff was attempting to

adjust. That the negligence of defendant consisting in

allowing the cars which struck the car upon which

plaintiff was working, to run down the track upon which

said car was standing and to strike the same, and also

on account of the defective condition of the coupler of

the car upon which plaintiff was working.

The answer denies any negligence on the jiart of the

defendant and sets forth further that any injury suf-

fered by plaintiff was caused by his contributory negli-

gence.

Upon the conclusion of plaintiff's case the court

granted defendant's motion for a non-suit and entered

judgment in its favor, and plaintiff prosecutes this writ

of error for the purpose of obtaining a reversal of the

judgment.

The evidence shows that plaintiff had been at work

in the Barstow yard as a switchman for fifty-seven

nights prior to the accident. That the end of the yard

in which plaintiff was working was down hill. That a

car would not stand without having the brake set. That

the cars which struck the car upon which plaintiff was

at work and caused the injury were allowed to run from

the point at which they entered upon the switch track

upon which plaintiff was working, to the point of the

accident (a distance of about sixteen car lengths) with-

out a switchman upon or in charge of them.
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Plaintiff in error contends that the evidence shows

:

(a) The coupler upon one of the cars was out of

order.

(b) It was necessary for him to go between the cars

to adjust the coupler.

(c) It was the custom of the yard to have a switch-

man on all cars cut off and going a greater distance

than twelve to sixteen car lengths.

(d) Plaintiff looked up the track to see if any cars

were coming before going between the cars to make the

adjustment and saw none.

(e) The car upon which plaintiff was adjusting the

coupler was struck by a cut of cars which came down

without a switchman.

(f) If there had been a switchman upon the cut of

cars which struck the car upon which plaintiff was

working, he could have seen the switchman's lantern.

(g) Plaintiff's injury was caused by the action of

his foreman in sending the cut of cars down with no one

on them.

(h) The injury was the result of gross negligence

on the part of the defendant.

We have prepared the following abstract of the testi-

mony upon these points:

(a) The coupler upon one of the cars was out

OF ORDER.

"I was working in the field riding cars and I rode a
car in on the back track and in doing so two cars that
were coming with me were not coupled and they kept
bumping together and did not couple ; finally I got down
about fifteen car lengths, twelve or fifteen car lengths
from the top end so I stopped them and the couplers
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didn't make and I got off the car I was on, left the brake

on it and went over and looked up the track, saw nothing

was coming, and knew the coupler had to be fixed so it

would make the cars come together." [Testimony of

plaintiff, Tr. p. 30.]

"The trouble with the coupling was that the lock-pin

would not drop. I discovered that first when I was
riding them down and they bumped together. The lock-

pin just would not drop; it had to be shoved over so as

to give it room enough to drop
;
probably got back there

in the coupling and had to shove it over with my hand
to make it drop. ''' * ^- j inferred by the way it was
working there was something wrong. The lock-pin was
kind of worn and was loose in there and drifted over so

far that it caught the edge of the coupler and would not

drop." [Testimony of plaintiff, Tr. p. 36.]

"A switchman never has to go between cars to adjust

couplings with a standard coupler that is in good work-
ing order." [Testimony of Armstrong, Tr. p. 42.]

(b) It was ne:cessary for him to go between the

CARS TO ADJUST THE COUPLER.

"I went in—the cut-off lever which hooked on to the

draw-bar would not work from the brake handle on the

outside, so I took hold of the pin at the draw-head, so as

to shove it over to allow the lock to drop so that the

knuckle would close and when I had shoved it over."

[Testimony of plaintiff, Tr. p. 34.]

"If the coupler is in good working condition, it can

be opened with the cut-oflf lever at the end of the car

without going in between them. We frequently have
to go in to open the couplers with the hand. There is

no other way of opening them when they get stuck."

[Testimony of plaintiff, Tr. pp. 38 and 39.]

"When a coupler is not in working order the switch-

man has to open it with his hand. There is no other

way." [Testimony of Armstrong, Tr. p. 40.]

"There are times when a man has to use his hands to

open and close coui)lers to get them into working order.

The lever is put there so that the switchman will not

have to go between cars, but if he cannot raise it with
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that, he goes in and uses his hands." [Testimony of

O'Brien, Tr. p. 43.]

"It was part of his work to get in there and see that

the cars were coupled up right." [Testimony of Wag-
ner, Tr. p. 55.]

"It frequently happens that a switchman is obliged to

go in and open the coupler, sometimes a dozen times a

day. One would have to do it with his hands if it cannot

be operated by the lever." [Testimony of Broyles, Tr.

p. 60.]

(c) It was the: custom of the yard to have a

SWITCHMAN ON ALL CARS CUT OFF AND GOING A GREATER

DISTANCE THAN TWELVE TO SIXTEEN CAR LENGTHS.

"The rule or custom in that yard is to have a switch-

man on all cars cut off to avoid damage to the cars and
to the contents. Once in a while they would cut them off

and let them roll a couple of car lengths without any one

on them. If it was not more than two or three car

lengths they would not go fast enougli to damage the car

a great deal; sometimes they might damage the car's

contents. They always had a man on it, an invariable

custom if a car was sent down sixteen car lengths or

fourteen car lengths." [Testimony of plaintiff, Tr. p.

31]
"The rule there is, not to cut off any cars unless there

is a rider for them, providing it is going over four car

lengths. If it is going down sixteen car lengths, the rule

is to always have a rider." [Testimony of Armstrong,
Tr. p.40.]

"It is a downhill yard, and the rule is that cars going
say, ten, twelve or fifteen car lengths, you must always
be on them." [Testimony of O'Brien, Tr. p. 43.]
The foreman of the yard, Wagner, testified as follows

:

"A Juror. Q. Mr. Wagner, why was it that nobody
rode that last cut ?

A. There didn't happen to be anybody there.

Mr. Van Cott : 0. I understand you to say that this

was the usual manner in which that work was done?
A. Well, it was the usual manner, and there was
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nothing- unusual about it for me. I was foreman. I

could send cars down there without anybody on them if

I wanted to, and if I didn't, I could wait until somebody
came up to ride them. Sometimes did and sometimes

I didn't.

O So that when that last string of cars went in with-

out a man on it that was the way it had been usually

done?
A. Not always—sometimes—not over-frequently,

either, but that one time it was done that way. * * *

The reason I took the chances of sending the cut of cars

down without anybody on it was that we wanted to get

done work." [Tr. p. 53.]

Also:

"I have cut off other cuts of cars before this one
without anybody on them lots of them, and have had
accidents by so doing, more than once, the worst one I

consider was when a brakeman got killed and nobody
on them. T have also injured cars all the way from driv-

ing in a draw-bar to putting them out of service."

In reply to Mr. Van Cott's question, according to that,

possibly a switchman should look out for injury, "It be-

hooves them to take care, all right." [Tr. p. 54.]

"The west end of the Barstow yard is a downhill yard,

that is where Masner was working, and there were five

in the crew, and only three in the crew at the other end
of the yard. They have five in the west end because it

is the rule to ride cars on the hill end. If they did not

ride them, there would not be many cars left, as they

would go down so hard as to break themselves up. They
would increase in velocity as they went along. The cus-

tom was to hold the cars to the lead until we received a

signal from the foreman, and then we l(^()k them down
after we had held them in the clear, which is about four
or five or six car lengths from where they are cut off;

a man is expected to stay right on them and ride them.

He would hold them by means of the brake-wheel and a

brake-staff. It is not the custom to hold a car and let
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others come down to it as far off as ten or twelve car

lengths." [Testimony of Broyles, Tr. p. 60.]

*'A car let loose there would increase in velocity very

rapidly, and after going sixteen car lengths, it would be

going fast enough to do some damage to the equipment

and contents of the car. If cars were cut off going at a

greater distance than three or four car lengths, they

were supposed to be ridden, having a man on them to

protect the cars from colliding too hard with other cars."

[Testimony of Donaldson, Tr. p. 61.]

The following testimony shows what was being done

upon the night of the accident, in the way of riding cars.

Plaintiff testifies

:

"I was working in the field riding cars and I rode a

car in on the back track." (This was just prior to the

accident.) [Tr. p. 30.]

Armstrong, one of the switch crew at the time of the

accident, testified:

"I was present when Masner was hurt. * * * I

was going down track 2 with a cut of cars and was
nearly opposite to him." [Tr. p. 39.]

Phillips testified as follows

:

"At the time Masner was hurt, I was supposed to be

following the engine, but cuts of cars were going so

rapidly that I had to ride one of them down myself, and
was coming back when I heard Armstrong holler that

someone was hurt. My job was following the engine

next to the foreman." [Tr. p. 48.]

(d) Plaintiff looked up the track to see if any

CARS WERE COMING BEFORE GOING BETWEEN THE CARS

TO MAKE THE ADJUSTMENT, AND SAW NONE.

"I got off the car I was on, left the brake on it and
went over and looked up the track, saw nothing was com-
ing." [Testimony of plaintiff, Tr. p. 30.]
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"I did not hear those cars coming down which struck

the oil car. If I had, I should not have been there,"

[Testimony of plaintiff, Tr. p. 37.]

(e) The car upon which plaintiff was adjust-

ing THE COUPLER WAS STRUCK BY A CUT OF CARS WHICH

CAME DOWN WITHOUT A SWITCHMAN.

''I cut off the string of cars that injured him. Nobody
went down wath that bunch. It is at least fourteen car

lengths from where I cut them off to where he was in-

jured." [Testimony of Wagner, Tr. p. 52.]

A Juror: Q. "Mr. Wagner, why was it that nobody
rode that last cut?"

A. "There didn't happen to be anybody there." [Tes-

timony of Wagner, Tr. p. 53.]

(f) If THERE HAD BEEN A SWITCHMAN UPON THE

CUT OF CARS WHICH STRUCK THE CAR UPON WHICH
PLAINTIFF W^AS WORKING, HE COULD HAVE SEEN THE

switchman's LANTERN.

"A switchman always carries a lantern." [Testimony
of plaintiff', Tr. p. 38.]

"A man could not see cars moving at the upper end
coming down the stretch. If there had been a man on
them he could have seen it from the switchman's lan-

tern." [Testimony of Armstrong, Tr. p. 40.]

(g) Plaintiff's injury was caused by the ac-

tion OF HIS FOREMAN IN SENDING THE CUT OF CARS

DOWN WITH NO ONE ON THEM.

"The foreman is supposed to instruct the man in re-

gard to his work. He gets the list starting out in the

evening, and takes them and reads them all. Then he
tells all of his helpers what he is going to do. 'I1ic first

move he will do, he will tell them a])out one track. He
will pull that one track and then they probablv do not
get to see him any more and the foreman and the man
following the engine go down the track and take uj) an-
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other cut of cars, and all they have to do is to stand out

there with their lamp so he can see them and know they

are not going to get hurt, and he knows as soon as they

are down there, they will catch the cars that come down
to them. He takes that chance. He has full control.

He is our boss ; we are working for him. He gives the

signals to the engineer, the man that is controlling and

running the engine." [Testimony of Phillips, Tr. p.

48.]

"I cut off the string of cars that injured him. Nobody
went down with that bunch." [Testimony of Wagner,
Tr. p. 52.]

(h) The injury was the result oe gross negli-

gence ON THE PART OE THE DEEENDANT.

"The reason I took the chances of sending the cut

of cars down without anybody on it was that we wanted
to get done work." [Testimony of Wagner, Tr. p. 53.]

'T have cut off other cuts of cars before this one with-

out anybody on them, lots of them, 'and have had acci-

dents by so doing, more than once, the worst one I con-

sider was when a brakeman got killed and nobody on

them. I have also injured cars all the way from driving

in a draw-bar to putting them out of service."

In reply to Mr. Van Cott's question, according to that,

possibly a switchman should look out for injury, ''It

behooves them to take care, all right. [Testimony of

Wagner, Tr. p. 54.]

''The west end of the Barstow yard is a downhill yard,

that is where Masner was working, and there were five

in the crew, and only three in the crew at the other end
of the yard. They have five in the west end because it

is the rule to ride cars on the hill end. If they did not

ride them, there would not be many cars left, as they

would go down so hard as to break themselves up. They
would increase in velocity as they went along. The cus-

tom was to hold the cars to the lead until we received

a signal from the foreman and then we took them down
after we had held them in the clear, which is about four
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or five or six car lengths from where they are cut off;

a man is expected to stay right on them and ride them.

He would hold them by means of the brake-wheel and
a brake-staff. It is not the custom to hold a car and let

others come down to it as far off as ten or twelve car

lengths." [Testimony of Broyles, Tr. p. 60.]

SPECIFICATIONS OF FRROR.

I.

The court erred in sustaining the objection made by

the defendant to the following question propounded to

the witness W. R. Wagner

:

"Q. What would you have done if he had stopped

you?
Mr. Van Cott: That is objected to as incompetent,

irrelevant and immaterial.

The Court: I will sustain that objection. What he
might have done is wholly immaterial.

To which ruling counsel for plaintiff then and there

excepted.

Said exception being designated in the bill of excep-
tions herein as exception Number i." [Tr. pp. 55 and
56.]

IT.

The court erred in granting defendant's motion for a

non-suit for the following reasons:

1. The question as to whether there was or was not

contributory negligence on the part of the plaintiff is

one upon which reasonable men might differ, and it was,

therefore, the duty of the trial court to submit the case

to the jury.

2. The evidence showed that the accident complained

of was the result of the negligence of the defendant, and

that plaintiff was not guilty of such contributorv negli-
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gence, which, as a matter of law, would preclude his

right to recover.

ARGUMEXT.

It is not necessary upon this writ of error for plain-

tiff to establish the fact that the accident resulted from

the negligence of the defendant without contributory

negligence on the plaintiff's part. But plaintiff does con-

tend that the question as to whether the accident re-

sulted from the negligence of the defendant without con-

tributory negligence upon the part of the plaintiff was

one which should have been submitted to the jury, and

that the court erred in taking the case from the jury.

That defendant was negligent in allowing the cars

which caused the accident to run down upon the car upon

which plaintiff was working withouf a switchman, in

view of all the testimony in the case, seems to us beyond

question.

The question as to whether or not plaintiff did all that

a prudent man should do under the circumstances in

which he was placed in order to avoid the accident, is a

question upon which different conclusions would prob-

ably be reached by different men, but we do most earnest-

ly contend that this question of the negligence of the

plaintiff is a question upon which reasonable minds

would differ.

The testimony in the record, as shown by the extracts

of same, previously set forth, shows that it was cus-

tomary for a switchman to ride a cut of cars under the

circumstances in which the cars which caused the acci-

dent were going.

The uncontradicted testimony of the witness Phillips
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is particularly significant upon this point. Phillips tes-

tified that his job was following the engine, and at the

time Masner was hurt he was supposed to be following

the engine, but that cuts of cars were going so rapidly

that he had to ride one of them himself. [Tr. p. 48.]

The testimony shows that there were five switchmen

in the crew with which plaintiiif was working. The fol-

lowing members of that crew were witnesses at the trial,

viz. : Plaintiiif, Armstrong and Phillips, and the testi-

mony shows that each one of those men were riding cuts

of cars upon the night in question. [See abstract of

testimony.]

The testimony of the foreman of the engine which

was engaged in this switching, Wagner, is very signifi-

cant. He says [Tr. p. 53] he took the chances of send-

ing the cut of cars down without anybody on it for the

reason that he wanted to get the work done, and fur-

ther, in response to a question by a juror as to the rea-

son why nobody rode that last cut, was that there didn't

happen to be anybody there.

Wagner's testimony upon page 54 of the transcript,

that he had cut ofif cars before this one without any-

body on them, lots of them, and had had accidents by so

doing, more than once, and had injured cars all the way

from driving in a draw-bar to putting them out of ser-

vice, and had had a brakeman killed by so doing, is very

significant.

The evidence in the case, taken as a whole, shows

that plaintifif was injured in the discharge of his duty at

the lime of the accident and that the accident resulted

from the negligence of the defendant, and the question
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as to whether plaintiff was or was not guilty of contrib-

utory negligence was one which should have been sub-

mitted to the jury under appropriate instructions from

the court for the guidance of the jury in arriving at a

correct conclusion.

The only theory upon which the court would be justi-

fied in taking the case from the jury was that the evi-

dence, as a matter of law, showed that the defendant

was guilty of contributory negligence.

If the defendant was guilty of contributory negligence,

as a matter of law, it was because the evidence in the

case showed that he failed to observe some standard by

which his conduct could be legally judged. That is, he

either did something which the law says was negligence

for him to do, or he omitted to do something which the

law says was negligence for him to omit. The judge in

granting the motion for non-suit must have had in his

mind a legal standard by which he judged the conduct

of the plaintiff, and he must have held that judged by

such standard the conduct of the plaintiff showed negli-

gence as a matter of law.

A most excellent illustration of the fallibility of an ar-

tificial standard fixed by a judge is presented in this case.

This illustration is not taken entirely from the record

presented to this court, but is taken from the actual oc-

currences at the trial. The plaintiff rested before any

of the testimony in regard to the effect of setting the

brakes was offered. Thereupon defendant moved for

a non-suit, and, after the motion was partially argued,

plaintiff introduced the testimony of W'agner, Broyles,

Donaldson, Armstrong and O'Brien, appearing in the
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transcript, in regard to the effect of setting the l)rakes.

[Tr.p.64.]

Upon the argument for the motion for non-suit, prior

to plaintiff's request to be allowed to reopen the case, the

judge suggested that plaintiff should have fixed the

brakes before he got off the car, a short time previous

to the accident. This suggestion indicates that the judge

was fixing in his own mind a standard by which he could

judge of the plaintiff's negligence, and that one of the

requirements of that standard was that the plaintiff

should have fixed the brakes before he got off the car.

In the oral remarks made by the judge after the sub-

mission of motion for non-suit and prior to the ruling

thereon, the judge stated that in view of the testimony

introduced by plantift* after the reopening of the case,

he would withdraw the suggestion that plaintiff should

have fixed the brake upon the car. It is therefore evi-

dent that the standard in the mind of the judge, prior

to the reopening of the case by the plaintiff, was shown

by the evidence introduced upon such reopening to have

been a false standard.

At one time during the oral remarks made by the

judge, prior to his ruling upon the motion for non-suit,

the judge stated that plaintiff should have given what

was referred to by the witness as the "stop signal," thus

indicating that the giving of the "stop signal" was one

of the elements considered essential by him in ar-

riving at the standard by which plaintiff's conduct should

1)e judged. We submit that tlic question as to whether

the "stop signal" should have been given is not one of

those questions which is free from doubt, and tliat it is



—17—

another false element probably used by the judge in ar-

riving at the standard by which the conduct of the plain-

tiff was judged. This discussion brings us logically to

the consideration of the only exception reserved by plain-

tiff to a ruling by the court upon the admissibility of tes-

timony.

The witness, Wagner, was being examined by plain-

tiff. Wagner was the foreman of the engine and had

direct charge of plaintiff and directed what he did. [Tr.

p. 51.] Wagner had full control. He is the boss

of the switchmen who are working for him and

gives signals to the engineer. [Tr. p. 58.] Wag-

ner had testified that Masner might have done

more than he did by getting off and stopping him, but

that he would not have done it very often though. [Tr.

P- 55-]

He also testified:

"I would not have expected him to have stopped me
with the cars in that position which required him to go
in between and fix them. It would have surprised me if

he had. He was not reckless. * * * The reason why
I did not expect him to give a stop signal was that it

would delay the game and keep the work back. It was a
part of his work to get in there and see that the cars

were coupled up right. It was expected of him to see

that they are kept coupled without stopping me every
time he wanted to make a coupling." [Tr. p. 55.]

Wagner was then asked the following question:

"Q. What would you have done if he had stopped you ?

Which question was objected to as incompetent, ir-

relevant and immaterial. The objection was sustained

l)v the court and an exception reserved by plaintiff"."

ITr. p. 56.]
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Wagner further testified:

"It was not the custom of the switchman to stop work
in order to fix the coupHno^; they never did it with me;
that is, unless it could not actually be done without stop-

ping the work." [Tr. p. 56.]

This exception goes to the very root of the whole

transaction. The question as to whether the plaintifif

should or should not have given the "stop signal" being

one of the elements of the standard by which plaintiff's

conduct was judged was a most material question, and

the question as to the effect of giving that "stop signal"

is certainly material. The witness to whom this ques-

tion was propounded was plaintiff's superior, having the

right to direct his conduct. Tt is evident that the judge,

taking into consideration the dangerous nature of the

employment in which plaintiff' was injured, was of the

opinion that plaintiff should have done everything pos-

sible to have prevented accident before placing himself

in a position of danger between the cars. While we

think the evidence was sufficient to show that the ques-

tion as to whether plaintiff should or should not have

given the "stop signal" was one for the jury and not

for the court, still, in view of all the circumstances, we

think we were entitled to all the light possible upon this

element of the standard by which the plaintiff's conduct

was to be judged, and tliat we were entitled to an answer

from plaintiff's foreman to the question asked.

Section 1970 of the Civil Code of California contains

the following provision

:

"Section 1970. An emj)loycr is not bound to in-

demnify his employee for losses suffered by the lat-

ter in consequence of the ordinary risks of the busi-



-19-

ness in which he is employed, nor in consequence of

the negligence of another person employed by the

same employer in the same general business, unless

the negligence causing the injury was committed

in the performance of a duty the employer owes by

law to the employee, or unless the employer has

neglected to use ordinary care in the selection of

the culpable employee; provided, nevertheless, that

the employer shall be liable for such injury when
the same results from the wro'ngful act, neglect or

default of any agent or officer of such employer,

superior to the employee injured, or of a person em-
ployed by such employer having the right to control

or direct the services of such employee injured, and
also when such injury results from the wrongful
act, neglect or default of a co-employee engaged in

another department of labor from that of the em-
ployee injured, or employed upon a machine, rail-

road train, switch signal point, locomotive engine,

or other appliance than that upon which the em-
ployee is injured is employed, or who is charged

with dispatching trains, or transmitting telegraphic

or telephonic orders upon any railroad, or in the op-

eration of any mine, factory, machine shop, or other

industrial establishment."

Wagner was an agent of the defendant, superior to

the plaintiff, having the right to control or direct plain-

tiff's services. [Tr. p. 48.]

Wagner cut off the strings of cars that injured plain-

tiff and sent them down with no one on them. [Tr. pp.

52 and 53.]
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AUTHORITIES.

Was the Plaintiff Negligent?

One is not negligent when he does not anticipate that

another will violate the law or act negligently and pro-

vide against the consequences.

Beach on Contrib. Neg., pp. 51-3.

WHiere the plaintiff acts in obedience to the directions

of the defendant or his servants, the defendant cannot

set up contributory negligence.

Id:, p. 94.

If the plaintiff acts with ordinary care and prudence

under the circumstances in obeying the defendant's or-

ders and directions, he may have his case.

Id., p. 96.

Plaintiff having no reason to apprehend other cars on

the track, but having every reason to suppose that there

were none, was justified in taking any position that was

convenient to do the work.

Amen Neg. Cases, Vol. 13, p. 58.

When it was necessary to go between cars to couple

them, and while coupling them in the usual way plain-

tiff' was injured, it was for the jury to say whether there

was contributory negligence.

Id., Vol. 16, p. 372.

The authorities are numerous "that open gates or the

absence of usual signals on an approaching train or en-
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gine are implied assurances that no train or engine is

approaching."

Am. Neg. Repts., Vol. 17, p. 576.

Plaintiff was acting under the order of a superior.

"He had a right to act upon the assumption that

Adams (the superior) would perform the duties and re-

sponsibilities resting upon the master, and not need-

lessly or carelessly expose him to danger."

Am. Neg. Repts., Vol. 19, pp. 41-2.

Bailey on Personal Injuries, Sec. 11 15:

To assume a position of danger is not negligence, but

often a clear duty, and an employe if injured would have

no right of action since he was employed for such posi-

tion of danger and paid for assuming it. If, however,

the prior negligence of others unnecessarily created the

danger or by reason of the negligence of others, the in-

jury was caused to him, then he may have his action.

Bailey on Personal Injuries, Sec. 1129a (43 Pac. 81)

:

Where it appeared that it was customary for brake-

men to mount a switch engine, having a footboard from

the front while the engine was moving towards them,

it was held not contributory negligence for a brakeman

thus to attempt to mount the engine.

Bailey on Personal Injuries, Sec. 1191

:

Where an employee was working under the immedi-

ate supervision of his employer, who was spurring him

to hurry the work, it is said, the employee will not be

held to the same measure of care that would be required

of him if the circumstances offered opportunity for more

deliberate care.
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Bailey on Personal Injuries, Sec. 1202 (61 Iowa, p.

359):

The fact that a brakeman undertook to make a coup-

ling under circumstances more dangerous than usual,

and was injured in the attempt, was said not to be con-

clusive that he was guilty of contributory negligence.

Contributory Negligence a Question for the Jury.

Did the plaintiff exercise ordinary care under the cir-

cumstances?

Beach on Contributory Negligence, p. 8:

What is ordinary care must in the nature of things

depend on the circumstances of each individual case. It

is therefore ordinarily a question of fact. The law pre-

scribes as the standard the conduct of an ideal average

prudent man w^iose equivalent the jury, for practical

purposes, is taken to be.

Wherever there is no rule laid down we revert to the

original theory—referring the ultimate decree to a jury

of 12 men.

Id., pp. 25-6-7-8, 35, 51-3, 62, 88-9:

The question of whether the plaintifif's conduct was

wanting in reasonable prudence and caution, in view of

all of the circumstances, is not one of law, but of fact,

and is a question peculiarly for the jury to decide—

a

question which can be best determined liy practical men

on a view of all the facts and circumstances bearing on

the issue.

Am. Neg. Cases, Vol. 19, p. 104, third paragraph from

the l)()ttom :
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It is not contributory negligence per se for a person

to attempt to board a moving train—as a matter of law

but a question for the jury, the test being whether a per-

son of ordinary care and prudence would, under similar

circumstances, have made the attempt.

Id., Vol. II, pp. 60-61

:

We do not believe it is the custom of prudent men. It

was for the jury to determine, under all the circum-

stances.

Id., Vol. 10, pp. 308-9:

But where the facts do not show an infraction of a

positive statute, then the question of negligence is one

for the jury. The duty of the judge is to declare nega-

tively that there is no evidence to go to the jury, but
*

not affirmatively that a certain issue is proven. Under

our system of jurisprudence the juries have a province

in the courts allotted to them in which they are sover-

eign, and ordinarily the judge has no more authority to

invade their domain than they would have to enter upon

the territory of law occupied by him alone. The judge

is prohibited by law to aid a jury or to infringe upon

their province in weighing the evidence or in deciding

upon the facts. It presupposes that the jury are as com-

petent to find the facts as the judge to declare the law.

See authorities cited in above.

Am. Neg. Cases, Vol. 12, pp. 360-1

:

It would be error for a trial court to grant a non-

suit if, by any allowable deduction from the facts proven,

a cause of action might be maintained (Sec. 2), and only
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when facts were established which left nothing either

of inference or fact in doubt to be settled by a jury.

Id., Vol. 13, p. 496, near top of page:

When the evidence is conflicting, or when reasonable

men might differ as to the inferences which might be

drawn from the undisputed evidence, the question of

contributory negligence is a question of fact, not law.

Am. Neg. Repts., Vol. 17, pp. 48-9:

''Plaintiff was where she had a right to be, and the

only duty devolving upon her was to use reasonable care

to avoid danger made obvious to her. Whether she
acted with reasonable care was a question of fact for the

jury, to be determined in the light of all circumstances
shown. That an obstruction presents difficulty, or even
danger, is not conclusive in respect to the question of

reasonable care,"

Rifley v. Ry. N. W. Rep. 75, p. 704:

"It was a question for the jury whether or not the
plaintiff' was guilty of contributory negligence in walk-
ing ahead of the car and trying to adjust the coupling
while the car was in motion. The evidence tended to

prove that it was, and for a long time had been, custo-

mary for defendant's employees to walk ahead of mov-
ing cars while adjusting the coupling on the same. The
prompt dispatch of business requires railway brakemen
and switchmen to take many risks which the law would
declare reckless if taken in some other classes of busi-

ness. The evidence of custom was competent."

Munch v. Ry. N. W. Rep., Vol. yy, p. 541 : /

"Plaintiff was injured while going in front of a mov-
ing car when within 5 or 6 feet of a standing car to

which it was to be coupled to adjust a knuckle of an auto-
matic coui)lcr that did not open. The question of the
plaintiff's negligence in attempting to make tiic coupling
in the manner shown was for the jury."
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Brinkmier v. Ry. Am. Neg. Rep., Vol. i6, pp. 35 1 "6.

A switchman tried to make a coupling with his foot.

The court said

:

"The law is plain that a plaintiff may not recover for

injuries resulting from his voluntary choice of an un-

safe method of doing his work, when a safe one is open

to him; but to be unsafe, a method must be such that a

reasonably prudent man would not, under all of the cir-

cumstances, adopt it. If several ways are open, and one

of them be such that a reasonably prudent man would
choose it, no negligence can be imputed to the choice,

even if all of the others be absolutely safe. The court

having undertaken to determine as matter of law ques-

tions of fact which should have been submitted to the

jury, the judgment is reversed."

Ry. V. Long Am. Neg. Cases, Vol. lo, p. 308:

"Whenever the law imposes a duty, and the infraction

of it causes damage to some other p'erson, upon proof
* * the negligence is a matter of law. But where
the facts do not show an infraction of a positive statute,

then the question of whether a certain act was negli-

gence becomes a question of fact to be determined from
the proof by the jury. The duty of the judge is to de-

clare negatively that there is no evidence to go to a jury,

but not aHfirijiatively that a certain issue is proven."

Vol. 12, p. 169, Am. Neg Cases, states:

"Notwithstanding plaintiff's failure to watch out for

another street car, while crossing the street after hav-
ing dismounted one car, the question of contributory

negligence was for the jury."

In Ry. V. W. Am. Neg. Cases, Vol. 12, pp. 229-232,

plaintiff desired to cross the tracks of defendant to reach

the depot. The highway was blocked and he went around

the train over tracks of the defendant. The judge in-

structed the jury:
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"If you find that plaintiff, instead of waiting a rea-

sonable time for the crossing to be cleared so she could

pass over in safety, chose to go between the tracks and
among and near the trains and engines moving or stand-

ing ready to move, and by reason thereof was killed, then

she would be guilty of such contrilDutory negligence as

to defeat her right to recover in the case."

The court said:

"We repeat that, under the circumstances of this case,

whether or not the party was guilty of negligence in at-

tempting to pass around the train, was a question for

the jury and not for the court."

In Amer. Neg. Rep., V^ol. 14, p. 244 (Revolinski v.

Adams Coal Co. (a Wisconsin case), the court says:

"In order to sustain a claim for contributory negli-

gence, the evidence on which it is based must be undis-

puted, or so clearly proven that no reasonable inference

be drawn to the contrary."

In Alice R. Moshenvel ct al. v. District of Columbia,

Amer. Neg. Report, Vol. 15, page 246, the court

holds that it is error to withhold a case from the jury

on the ground of contributory negligence of the plaintiflF

when it appeared that the plaintiff in descending from

the steps of her house to the walk was injured while at-

tempting to step over a projecting uncovered water box

about 4 feet square and that was about 4 feet distant

from the lowest step of the house, instead of stepping to

one side of the box, which she knew was there, and that

was the cause of her falling. The court says

:

"Where the probative facts are undisputed, and where
all reasonable minds can draw but one inference from
them, the t|uestion to be determined is one of law for the
court—in other words, the principle is that where there

is no disputed issue of facts and, in reason, no contro-
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versy as to the inferences to be drawn from the undis-

puted facts, there can be no real question of facts to be

passed on by the jury. Were the facts bearing on the

question of contributory neghgence undisputed, and if

so, could reasonable minds deduce only one inference

from them? Were the undisputed facts as thus cor-

rected of such a nature as to compel every reasonable

mind to draw the inference that the plaintiff had been

guilty of contributory negligence."

The case reported in Amer. Neg. Rep., Vol. i6, page

407, is right in point. Where it appeared that while a

freight conductor was giving instructions to his train

crew, he stepped from between the main track and the

side track, upon which some box-cars were being pushed

backwards by a switch engine, without a watchman on

them, and the freight conductor, who had his back to

them, was struck and killed by the -cars, he was guilty

of contributory negligence in stepping from a place of

safety to one of danger, but notwithstanding such neg-

ligence, the question whether the company's failure to

have a watchman on the box-cars was the proximate

cause of the accident should have been left to the jury,

in view of the fact that the conductor, if notified of his

peril, could have got off the track before being struck.

Cyc, Vol. 29, p. 509:

(IV) WiivFUL OR Wanton Negligence.—(A) In

General: The doctrine that contributory negligence

will defeat recovery has no application where the injury

is the result of the wilful, wanton, reckless conduct of

defendant. In no case will the wilful neglect of a party

be excused by the contributory negligence of the party

injured unless his contributing fault is more than gross

neglect and amounts to an intention of causing his own
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injury, which could not have l>een avoided by the exer-

cise of proper care.

(B) What Constitutes: To constitute a wilful in-

jury, the act must have been intentional, or the act or

omission which produced it must have been committed
unaer such circumstances as evinced reckless disregard

of the safety of others, as by failure after discovering

the danger to exercise ordinary care to prevent impend-

ing injury. In order that one may be held guilty of

wilful or wanton conduct, it must be shown that he was
conscious of his conduct, and conscious, from his knowl-
edge of existing conditions, that injury would likely or

probably result from his conduct, and that, with reckless

indifiference to consequences, he consciously and inten-

tionally did some wrongful act or omitted some known
duty, which produced the injurious result.

Id., p. 512:

Care) Re:quired. (A) Degree of Care: The law
imposes on every person the duty of using ordinarv care

for his own protection against injury. He is not re-

quired to exercise extraordinary care, or to use the ut-

most possible caution; and hence, where there is an ex-

ercise of ordinary and reasonable care, there is no con-

tributory negligence. In determining the question of

negligence, the same rule should be applied to plaintiff

as to defendant.

Cyc, Vol. 29, p. 512:

Ordinary Care. Ordinary care is such care as ordi-

narily prudent persons would have exercised under the

same or similar circumstances to avoid danger.

Id., p. 516:

Reliance on Care oe Defendant. The general
rule is that every person has a right to presume that

every other person will ]>erform his duty and obey the
law, and in the alisence of reasonable ground to think
othcrw isc, it is not negligence to assume that he is not ex-
posed to danger which can come to him only from viola-

tion of law or duty to such other person. Hence, failure
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to anticipate defendant's negligence does not amount to

contributory negligence, even though he places his prop-

erty in an exposed or hazardous position. Where the

person injured has a right to rely on the care of de-

fendant he will not be negligent in failing to observe the

danger.

Id., p. 523:

(F) If a person, in doing that which is his right to

do in discharge of his duty, exercises ordinary care and

prudence, he is not chargeable with contributory negli-

gence, as a matter of law, although the results showed
that he imperiled his life or personal safety in doing as

he did.

Id., p. 528:

(D) When the act and injury are not known by
common experience to be naturally and usually in se-

quence, and the injury does not, according to the ordi-

nary course of events, fall from the act, they are not suf-

ficiently connected to make the act a proximate cause.

Id., pp. 634-6:

Negligence is a mixed question of law and facts. The

law is well settled that what is and what is not negli-

gence in a particular case is generally a question for the

jury and not for the court. When the standard of duty

is not fixed, but variable, and shifts with the circum-

stances of the case, it is in its very nature incapable of

being determined as matter of law and must be sub-

mitted to the jury to determine what it is and whether

it has been complied with. But when the standard is

fixed, when the measure of duty is defined by the law and

is the same under all circumstances, its omission is neg-

ligence, and may be so declared by the court.
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Id., p. 640:

(D) The want of ordinary care constituting con-

tributory negligence must be determined from the facts

disclosed in each particular case, and is generally a ques-

tion of facts for the jury except where the exact stan-

dard of duty is fixed or the negligence is gross and inex-

cusable.

Id., p. 645

:

(A and E) The existence of negligence should be
passed upon by the jury as any other fact, and it is im-
proper to instruct that a certain fact or group of facts

amounts to negligence per se, unless such acts are de-

clared by law to be negligence per se, or are such as to

induce an inference of negligence in all reasonable
minds; at most, the jury should be instructed that such
facts, if established by preponderance of the evidence,

are properly to be considered in determining the ex-
istence of negligence. Subject to the same exceptions
stated in preceding section, and instruction which states

as a rule of law what facts would constitute contributory
negligence is erroneous and properly refused.

/J., p. 650:

Where, in an action of negligence, defendant does not

request any instructions defining ordinary care, the

court's failure to define such term is not reversible error.

If the term is defined, it should be by some phrasing that

will convey the idea of the ordinary conduct of the ordi-

narily prudent man under the same or similar circum-

stances.

Northeastern Rep. 76, p. 119, bottom of first column

and top of second

:

"But a court may not declare that negligence does or
does not exist in any case, simply because the facts are
undisputed. But the question is, even though the facts

arc undisputed, is there room for dilierence of opinion
as to the inferences and conclusions that may be drawn
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from these undisputed facts ? If the inference of negli-

gence, or its absence, necessarily follows from the un-

disputed facts, it is a question of law ; if not, it is for the

jury 'in the ultimate determination of the question,' says

Beach on Contrib. Neg. (3d Ed.), 452: 'Whether the

plaintiff is guilty of negligence, two separate inquiries

are involved: First, what was the ordinary case under

the circumstances, and second, did the conduct of the

plaintiff come up to that standard.'
"

Norfolk & W. Ry. Co. v. Spencer, Admrx., S. E. Rep.

52, p. 310-

"Whether or not the defendant company was guilty

of negligence was a question for the jury. * * * ]sjor

will the court undertake to pass upon the weight of

the evidence or the credibility of the witnesses. This is

the province of the jury which the court will not usurp.

* * * It is contended that the plaintiff is guilty of

contributory negligence. This is a question of fact for

the jury. * * * Under the evidence, it is impossi-

ble to say that reasonable men might not differ in their

judgment upon the question whether or not the plaintiff

was guilty of negligence, and therefore the court will

not be warranted in disturbing the verdict of the jury."

Williams v. A. T. & S. E. Ry., Sup. Ct. Kansas, July,

1898, Am. N)eg. Repts., Vol. 4, pp. 627-9:

"But where the facts, as in this case, are such as to

lead different persons to different conclusions in regard

to whether the injured person exercised the degree of

care which a man of ordinary prudence would have ex-

ercised under similar circumstances, they must be sub-

mitted to the determination of the jury."

70 Cal. 269:

Contributory negligence a question of fact, not law.

Respectfully submitted,

Burt Chellis and

J. W. SWANWICK,

Attorneys for Plaintiff in Error.
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^United States

Circuit Court of Bppeals
FOR THE NINTH CIRCUIT

Charles B. Masner,
Plaintiff in Error,

vs.

The Atchison, Topeka and Santa
Fe Railivay Company, (a cor-

poration).
Defendant in Error.

BRIEr or DCrCNDANT IN ERROR.

STATEMENT.

Plaintiff in error was a switchman employed by de-

fendant in error in its yard at Barstow, California.

Prior to his injury he had had five or six years' experi-

ence coupling cars [Tr. 32]. On the 14th day of Decem-

ber, 1907, plaintiff in error had worked in the Barstow

yard fifty-seven nights; during all of which time the

switching crew at his end of the yard consisted of five

men, Wagner, foreman; Masner, plaintiff in error, Arm-

strong, Phillips and O'Brien, switchmen [Tr. 29]. The

yard, at that end, was a "down hill yard."
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Phillips testified [Tr. 48] with regard to the method

of switching and directions of the foreman

:

"He gets the list starting out in the evening, and takes

them and reads them all. Then he tells all of his helpers

what he is going to do. The first move he will do, he

will tell them about one track. He will pull that one

track and then they probably do not get to see him any

more and the foreman and the man following the engine

go down the track and take up another cut of cars, and

all they have to do is to stand out tJiere imth their lamp

so he can see them and knozi^ they arc not going to get

hurt, and he knows as soon as they are doivn there they

will catch the cars that come down to them."

On the night in question the work was done in the

usual manner in the yard. The witnesses testified

:

Masner, plaintiff in error:

"The work was done that night in the way it was us-

ually done" [Tr. 36].

Oi'Brien:

"The work was done that night in the same manner
that it was usually done." [Tr. 44.]

Wagner (the foreman):

"Q. Well, that work was done that night as it was
usuallv done, was it not? A. That is the way I usually

done it." [Tr. 53.]

Phillips

:

"0. Vou have testified that when they are switch-

ing cars from the main lead down to the coach track, or

any other track, they have a man just like Masner, in

just such a place as Masner was, to catch the cars. You
have testified to that, and it is right, and that is what he

was doing before he was hurt. Do you understand that?

A. Yes, sir. O. Now, T ask you whether the reason

why they sent cars down, that last cut, jjcfore ^Masner

was hurt, zuithouf anybody on them, is that they knew
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Masncr zuas there to catch them. Yes or no? A. They
zvcrc just taking that desperate chance that they have to

take with all railroads. Q. That was the custom, was
it? A. Yes, that zuas the custom. Q. And they did

it because they knezv Masner zuas down there to catch

those cars? A. Yes, Masner zuas down there to catch

them." [Tr. 51.]

Masner had ridden down to the place where he was

hurt, and left a coal car standing on the "back track"

[Tr. 34]. "The oil tank car was standing about ten or

twelve feet from it. The two cars come in with me,

but the coal car was not coupled." He stopped the coal

car with a brake, and stopped the oil car with the brake

which held both cars. He rode the coal car in with the

other cars and stopped all of them, then "left off the

brake" and let this car run down ten or twelve feet, so

that there was about eight feet between the draw bars or

couplings. [Tr. 34.] He says:

"I was talking with O'Brien just before that—then
stepped in to fix the knuckle so that they would make
when they come together again. All I did after O'Brien
left me was to look up to see if there were any cars com-
ing, then I went in to fix this knuckle, and when I got
in there, the other car bumped into the cars ahead of

me and bounced them down onto me, striking me in the

back and l)ouncing me up against the coupler. When I

got in between the cars, I got hold of the rod to shove
this knuckle over so when the cars went together they
w^ould couple. The knuckle drifted over so far, the
coupler caught on the edge and would not drop. When
I shoved the lock pin over so that it would drop and the
knuckle close, at that time the car struck me in the back.

If then, I had not been standing aside, should have got
hurt worse than I did. When making the coupling /

zuas facincr the coal car, zuith the tank car hack of me.
By the rod, I mean the cut ofif lever which was on the
right of the coupling. My hand was right at the coup-
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ling when I was shoving. (That is, he was close to the

coupler.) When I went in there I stood with my face

toward the 'B' end of the coal car and my back toward

the 'B' end of the tank car, and I closed up the coupling.

The trouble with the coupling was that the lock pin

would not drop. I discovered that first when I was rid-

ing them down and they bumped together." [Tr. 35.]

The tank car and box car referred to by Masner had

a brake set [Tr. 34]. They were struck by a string of

five or six cars [Tr. 30] with sufficient force to drive

them against Mr. Masner and cut off his arm between

the couplers. He says, 'T heard them coming and knew

they were on the coach track at the time they hit me.'*

[Tr. 57.] He says further:

"From the time I got off the car that I rode down on
until I went in between the cars to fix the coupling, only

a long enough time elapsed to look up the track and go
in there. I looked up the track and then went immedi-
ately in between the cars." [Tr. 58.]

He said further

:

*T wish the jury to understand that // the brakes zvere

set on both cars, there zvould be danger that the tzvo ears

would be throzvn against uie and injure nie." [Tr. 59.]

The witness Broyles testified:

*Tf the car in the rear of Masner had had its brakes
set when it was struck by the four other cars, it would
not have affected it at all, but it z^'ould have gone tzvo or
three car lengtJis very rapidly. I know from experi-

ence." [Tr. 61.]

Witness Donaldson testified:

"Q. I ask you further, as an experienced l)rakenian

and switchman, if you do not know that it wouki l)e dan-
gerous to go between the box car and tank, which were
twelve feet away from the coal car, and the coal car,

even with the brakes set, if there was any chance that
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the cars might come down and strike those two cars?

Yes or no? A. Well, there is danger' at any time. The
•Court : Well, answer under the particular circumstances

stated. Let us get this testimony. Read the question

and answer. A. My experience teaches me that I have

a right to go in there— The Court : Read the question

and attend to it carefully. Read the question. (Ques-

tion read. ) The Court : Now, you either know it or you

do not. What is your answer to it? Yes or no?

A. / zmll say that there was danger in going betzueen

cars if yon had no protection from your foreman."

Witness O'Brien testified:

"My answer is the same as the rest in regard to the

effect that would have resulted providing the car in the

rear of Masner had had its brakes set when it was struck

by the five loaded cars." [Tr. 59, 61, 62, 63.]

Stated concisely, this testimony is to the effect that

Mr. Masner, having stopped the coal car and braked it,

also stopped the tank car and box car within about

twelve feet of the coal car. He talked with O'Brien for

the space of a minute, and then went in between the tank

car and the coal car zvith his back to the tank car, and

stood close to the coupler on the coal car, which he says

he knew zvas out of order, and tried to open the knuckle.

At about the time he took this dangerous position, the

string of five or six cars coming down the grade struck

the box car and drove it and the tank car toward him

with sufficient force to cut off his arm, which was be-

tween the couplers of the tank car and the box car.

Masner admits that he heard this string of cars coming

down the grade, but says that he heard it only at the in-

stant when it drove the box and tank cars against his

back.

On this evidence, the court granted the motion of the
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defendant in error for a non-suit. Counsel for plaintiff

in error have gone dc hors the record, in discussing the

mental attitude of the court. We therefore take the lib-

erty of saying that Judge Wellborn was quite emphatic

in stating his opinion that there was no necessity under

the circumstances for Masner to go in between the two

cars to adjust the coupler of the coal car, and that he

was guilty of the grossest negligence when he did so

with a string of five or six cars conu'ng down the grade

and so close to the box car and tank car that they struck

the box car at practically the instant when Masner went

in between the coal and tank cars.

The plaintiff in error specifies two errors in his brief.

The first is that the court erred in refusing to permit

Mr. Masner to testify to his opinion as to what Fore-

man Wagner would have done, if he had given him the

signal to stop switching, before going in between the

two cars. The question was intended to draw from

Masner the answer that W^agner would have found fault

with him. The second specification is that the court

erred in granting the non-suit.

We do not deem the first specification of error im-

portant enough to notice it, beyond saying that assum-

ing that Wagner would have found fault with Masner,

that would not warrant his assuming a position of such

grave danger as that which he did assume when he went

in between the cars and stood next the coupler of the

coal car, when he knew that more cars were to be

switched down onto the track.

The argument of this brief will be directed to the

proposition that the ruling of the court on the motion for

a non-suit was sound.
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It is well settled that where the plaintifiP's

evidence can justify but one inference, and that

inference legally exonerates the defendant, it is

the duty of the court to grant a non-suit. The
rule goes so far, that where there is but slight

conflict in the evidence of both plaintiff and de-

fendant, and the great weight of evidence is in

favor of the defendant, the court must direct a

verdict.

A leading case is Commissioners of Marion County v.

Clark, 94 U. S., 278-284, where on slightly conflicting

evidence the trial court instructed the jury that the plain-

tiff took the bond without notice of fraud. The Su-

preme Court said:

"Matters of fact are involved in the exception to

the second instruction. Judges are no longer re-

quired to submit a case to the jury merely because

some evidence has been introduced by the party hav-

ing the burden of proof, unless the evidence be of

such a character that it would warrant the jury to

proceed in finding a verdict in favor of the party

introducing such evidence. Decided cases may be

found where it is held that, if there is a scintilla of

evidence in support of a case, the judge is bound to

leave it to the jury, but the modern decisions have
established a more reasonable rule, to-wit : that, be-

fore the evidence is left to the jury, there is or may
be in every case a preliminary question for the

judge, not whether there is literally no evidence,

but whether there is any upon which a jurv can
properly proceed to find a verdict for the partv pro-

ducing it, upon whom the burden of proof is im-

posed."

Woodward v. Chgo. M. & St. P. Ry. Co., 145 Fed.

577-8, decided by the Circuit Court of Appeals of the
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eighth circuit, is exactly in point. There, there was a

conflict of evidence as to whether the fire to plaintiff's

property was caused by the negligence of defendant in

operating its engine. After the plaintiff had introduced

evidence making a prima facie case, he rested. Defend-

ant then introduced evidence which was in conflict with

that of plaintiff, and the court instructed the jury to re-

turn a verdict for the defendant. The judgment of the

lower court was affirmed, the Appellate Court citing

many authorities, and saying

:

"It is the duty of the trial court to direct a ver-

dict at the close of the evidence in two classes of

cases : ( i ) That class in which the evidence is un-

disputed; and (2) that class in which the evidence

is conflicting, but is of so conclusive a character

that the court in the exercise of a sound judicial

discretion would set aside a verdict in opposition to

it. And, where the trial court has directed a ver-

dict upon the latter ground, the appellate court may
not lawfully reverse the judgment founded upon
it, unless upon a consideration of the evidence it is

convinced that it was not of such a conclusive char-
^ acter that the court below, in the exercise of a sound

judicial discretion, should not have sustained a ver-

dict in the opposite direction."

In Delaware, L. & W. R. Co. v. Converse. 139 U. S.

469-72, the court said

:

"It is contended that the court erred in not sub-

mitting to the jury the issue as to defendant's neg-

ligence. Undoubtedly, questions of negligence, in

actions like the present one, are ordinarily for the

jury, under proper directions as to the principles of

law by which tliey should be controlled. But it is

well settled that the court may withdraw a case

from tliem altogether and direct a verdict for the

plaintiff or the defendant, as the one or the other

may be proper, where the evidence is undisputed.
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or is of such conclusive character that the court, in

the exercise of a sound judicial discretion, zvould

he compelled to set aside a verdict returned in op-

position to it."

So also:

Patten v. Texas & Pac. R. Co., 179 U. S. 658, 45

L. Ed. 361,

where the same language is used. And, to the same
effect

:

Northern Penn. R. Co. v. Commercial Bank, 123

u. s. 727-33.

where the Supreme Court said:

"It would be an idle proceeding to submit the evi-

dence to the jury, when they could justly find in

only one way."

In Riley v. L. & N. R. Co., 133 J^ed. 904, the United

States Circuit Court of Appeals for the sixth circuit, in

affirming the ruling of the trial judge in directing a ver-

dict for the defendant on conflicting testimony, said:

"There are no disputed questions of law. The
questions are those of fact—of the probative force

of the evidence. The court below took the view
that the testimony in support of the company's
claim was so conclusive that if the case had gone to

the jury, and a verdict been returned for the plain-

tiff, it would have been his duty, in the exercise of

a sound judicial discretion, to set it aside. Holding
this opinion, he could not do otherwise than direct

a verdict for the defendant."

So, also:

Internatl. Text-Book Co. v. Hewitt, 136 Fed. 129-

33;

Chapman v. Lumber Co., 89 Fed. 903-4;

Ozanne v. 111. Cent. R. Co., 151 Fed. 900.
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In Chicago St. P. & M. R. Co. v. Belliwith, 83 Fed.

437, 440, the Circuit Court of Appeals for the eighth cir-

cuit said, in part:

"At the close of the evidence there is always a
preliminary question for the judge, before the case

can properly be submitted to the jury; and that

question is not whether there is literally no evi-

dence, but whether there is any substantial evidence,

upon which the jury can properly render a verdict

in favor of the party who produces it."

In Southern Pac. Co. v. Burke, 60 Fed. 704, 9 C. C.

A., 229-241, the Circuit Court of Appeals for the fifth

circuit, on rehearing, while holding that the trial judge

did not abuse his discretion in declining to direct a ver-

dict, said, in commenting on the power and right of the

judge to take a case from the jury, and of the propriety

of doing so in view of the danger that exists from the

fact that juries often render verdicts contrary to the evi-

dence :

"The evil is real and imminent. It may be diffi-

cult to devise an efficient remedy, and more diffi-

cult to secure its general adoption and application.

In the courts of the United States, trial judges may
grant new trials whenever and as often as in their

judgment it is necessary to do so to mete out justice

between the parties. Their action in granting or in

refusing new trials cannot be assigned as error. Be-
cause of their absolute discretion in this matter,
which long experience has sanctioned and found to

be wholesome, they may be indulged and sustained

in the exercise of a liberal discretion, though it be
a legal, as distinguished from an absolute discre-

tion, in deciding before \ crdict that the proof will

support only one verdict, and in directing the find-

ing accordingly. They may well feel free to pursue
this course, and should ])e encouraged to do so in

all cases where in their judgment only one verdict
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should be permitted to stand. Such action, being

subject to review, may be safely taken by the trial

judge, and will be in the interest of economy of

time and money to parties litigant and to the pub-

lic. In this matter he exercises a legal discretion,

but he acts on his own enlightened judgment; he is

nearer the case than an appellate court can gener-

ally get."

In Texas Pacific R. Co. v. Eason, 92 Fed. 562-3, the

case of Southern Pac. Co. v. Burke was commented on,

and the dissenting opinion of the trial judge quoted with

approval, and the language which we have just quoted

above, approved.

In Turnbull v. Ross, 141 Fed. 649-50, the Circuit

Court of Appeals for the fourth circuit, in commenting

on the duty of a judge to direct a verdict, said

:

•

"The bill of exceptions presents four questions

:

* * * Pij-st, that the court erred in directing a
verdict, but should have submitted all issues to the

jury. The right or duty of a judge to direct a ver-

dict in a civil cause is too well settled to admit of

argument. The Supreme Court has said a trial

judge is primarily responsible for the just outcome
of the trial. 'He is not a mere moderator of a town
meeting, submitting questions to the jury for de-
termination, nor simply ruling on the admissibility

of testimony, but one who in our jurisprudence
stands charged with full responsibility. He has the
same opportunity that jurors have for seeing the
witnesses, for noting all those matters not capable
of record, and when, in his deliberate opinion, there
is no excuse for a verdict save in favor of one party,

and he so rules by instructions to that effect, an ap-
pellate court will pay large respect to his judg-
ment."
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POINT II.

Plaintiff in error -was grossly negligent in

going between the coal car and tank car, with.-

ont signaling the foreman to stop; and standing

betiveen the cars ivith his back to the tank car,

-when he knew that other cars might be ran
dow^n upon the box and tank oars. This negli-

gence w^as the proximate cause of his injnry, and
it w^as the duty of the conrt to grant a non-snit.

The evidence is overwhelming that the switching was

being done at the time of the accident in the usual man-

ner, which Masner had had fifty-seven nights' work in

the Barstow yard to become acquainted with. He had

ridden his first cut of three cars down the "back track,"

and was waiting there to "catch" more cars as they were

sent down to him. There were only five men in the crew

working that end of the yard. The foreman and one

switchman followed the engine, Masner and the other

two switchmen had to be in the field; and it was ob-

viously impossible to have a man ride every cut of cars.

So each man rode a cut on to a designated track and

waited there with it for others intended for that track

to be sent down on it.

The distance between the coal car where Masner stood

and the switch leading to the "back track" was about

sixteen car lengths [Tr. 49, lines i, 2, 3]. This was so

close that, with the use of his ears he certainly could

have heard the last cut of cars when it was kicked over

the switch. In his statement after the accident, he said

that he did hear the cars coming down [Tr. 37]. But

whetlicr he did or not is immaterial, for it was In's duty

to listen for them, before putting himself in a dangerous
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position between the cars. Had he listened, he could

not have failed to hear the four or five loaded cars com-

ing down on him.

Masner says he had observed that the coupler on the

coal car was out of order, when he was riding the cut

down the track [Tr. 36]. Assuming this to be true, he

must have known that some time would be required to

adjust it; and when he went in between the cars and at-

tempted to make the adjustment, he found that more

was needed than merely to swing the knuckle. What

did he do to protect himself before going in between the

cars? Nothing. His own story is that after he had set

the brakes on the tank car he got down and talked a min-

ute with Armstrong, and then, "All I did after O'Brien

left me was to look up to see if there were any cars com-

ing, then I went in to fix this knuckle, and when I got

in there the other car bumped into the cars ahead of me

and bounced them down onto me." [Tr. 34.] Accord-

ing to this, he had scarcely more than assumed his posi-

tion before the cut of cars came down on him. How is

it possible, // he zvas giving any heed zvhatever to the

danger of his situation, that he coidd have failed to at

least hear the cars coming? The brake was set on the

tank or box car, and yet the momentum of the oncoming

cut was such as to drive these cars before it a distance

of twelve feet [Tr. 34J. So we assert emphatically, that

if Masner did not hear them coming he was grossly neg-

ligent in failing to use his faculties before going in be-

tween the cars; and, on the other hand, if he did hear

them coming, he was grossly negligent in going in be-

tween the cars with full knowledge of the danger. Again,



—16—

the position in which he stood was extremely dangerous.

His body was close to the end of the coal car, and his

hand on the lever close to the coupler [Tr. 35]. His back

was turned to the tank car, so that Jic could not see either

the approaching cut, or the forzvard motion of the tank

car as the cut struck tJie box car. He knew that more

cars were to come down the "back track,'' and might

come at any moment. There was no necessity for him

to place himself in such an extremely dangerous posi-

tion ; and his rash act was gross negligence.

The learned trial court based his ruling upon this neg-

ligence; saying that it was indisputable, on the evidence,

that there was no reason for plaintiff in error taking

such a risk, and that it would be a great injustice to

charge the defendant in error with liability for his in-

jury, which was clearly the inevitable result of his negli-

gence. In this the court is fully sustained by the au-

thorities, some of which are as follows

:

Suttle V. Choctaw, O. & G. R. Co. (Circuit Court

of Appeals, Eighth Circuit, March 16, 1906),

144 Fed. p. 668

:

MASTER AND SERVANT—INJURY OF SERVANT—ASSUMED

RISK.

Head note:

Plaintiff's intestate was a switchman in the yards of

defendant railroad company, and was directed in the

night-time to uncouple a caboose from the car ahead in

a train. Roth cars were ec|uipi)ed with safety cou])lcrs,

as required by law, and the caboose had a platform

across the front end, by means of which a person could
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pass from one side of the train to the other. The lever of

the coupler on the side on which plaintiff's intestate then

stood was disconnected, and, instead of crossing to the

other side where the lever could have been used, or go-

ing upon the platform where he could have reached and

drawn the pin in safety, he went between the cars, which

were then moving slowly, and, while there, stumbled

and was run over and killed. Held, that having selected

the more dangerous way of performing his duty, when

a safe way was within his choice and known to him, he

assumed the risk, and there could be no recovery for his

death.

(Ed. Note.—Assumption of risk incident to employ-

ment, see note to Chesapeake & O. R. Co. v. Hennessey,

38 C. C. A. 314.)

Before Sanborn, Hook and Adams, circuit judges.

Adams, circuit judge. Plaintiff's intestate was a

switchman in the employ of defendant railroad com-

pany, and was, on November 15, 1903, engaged in the

performance of his duties in defendant's yards in Boone-

ville. Ark. He was directed to uncouple a caboose from

a train of freight cars preparatory to switching it upon

a side track. The east end of the caboose, and the west

end of the box car to which it was coupled, were equip-

ped with coupling devices, as required by Act Cong.

March 2, 1893, c. 196, Sec. 4, 27 Stat. 531 (U. S. Comp.

St. 1 90 1, p. 3174) ; but at the time in question the lever

on the south side of the caboose was temporarily discon-

nected from the coupling pin, so that it did not operate.

The lever on the north side of the box car was in good

working condition. These cars could ordinarilv be



—18—

coupled or uncoupled by operating either of the levers.

When plaintiff's intestate was directed to uncouple the

caboose, he was on the south side of the train, which was

then standing still. The east end of the caboose was fur-

nished with the ordinary platform for passage from one

side to the other. He passed over this platform, turned

a switch, and returned to the south side. The train had

then started and was moving at a slow rate of four to

six miles per hour. There is no evidence of any unusual

haste or emergency. Plaintiff's intestate, either know-

ing before, or then ascertaining, that the lever on the

south side of the caboose did not operate the coupling

pin, went between the caboose and neighboring box car

while the train was moving, as just stated, for the pur-

pose of lifting the coupling pin with his fingers and

thereby disconnecting the two cars. This was in the

night-time. V-.'hile doing this he stumbled and fell and

was run over by the train.

The evidence discloses that there were other safe and

practicable methods open to plaintiff for uncoupling the

cars. On receiving his orders, he being on the south

side, crossed the platform to the north side, turned the

switch, and returned to the south side. He might, as he

had just done, have stepped across the platform and

made use of the lever on the box car. He might have

sat on the platform and safely reached over and drawn

the p'm with his hands. He migJif ha:r f^k'cn a sii^ual

and had flic train stopped for the purpose of safely dis-

connectiui^ the cars. Moreover, lie ini^ht, as lie should

have done, declined to expose himself to danger by un-
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necessarily going between the tzvo cars in the night-

time, while they were in motion.

The foregoing facts are practically undisputed, and

are substantially the same as have been twice expressly

passed upon by this court.

In Morris v. Duluth, S. S. & A. Ry. Co., io8 Fed. 747,

47 C. C. A. 661, the facts as stated are that:

"The crew was engaged in placing the rear one

of two cars which were attached to an engine upon
the side track. The plaintiff had turned the switch

to permit this train to back in upon the side track

His subordinate brakeman was riding the train, and
it was necessary to uncouple the rear car, so that it

would be left upon the side track. There were two
levers, one on each side of this train, provided by
the company for the purpose of enabling the brake-

man to pull the pin between these cars and to un-

couple them without incurring the risk and danger
of stepping between them for that purpose. The
machinery attached to the lever on the plaintiff's

side of the train was out of order, so that he could

not pull the pin by means of that lever. But the

machinerv attached to the lever on the opposite side

of the train was in working condition, and he could

have drawn the pin himself, or could have caused
his subordinate to draw it by use of this lever. Not-
withstanding this fact, he stepped in between the

two cars in the dark, while they were moving about
four miles an hour, undertook to pull the pin with

his hands, and by this indiscretion induced his in-

jury."

The facts of that case present a striking parallelism

to the case now under consideration. After stating the

foregoing facts, the court, speaking by Judge Sanborn,

disposed of that case thus:

"When there is a comparatively safe and a more
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danq-eroiis wa}^ known to a servant 1)y means of

which he may discharge his duty, it is negHgence

for him to select the more dangerous method, and

he thereby assumes the risk in the injury which its

use entails. (Citing cases.) * * * The plaintiff

knew that he could draw the pin and uncouple these

cars in safety by the use of the lever on the opposite

side of his train, but he chose to incur the risk and
danger of walking between the moving cars and of

attempting to draw the pin with his hands."

To the same effect is the case of Gilbert v. Burlington

C. R. & N. Co., I2<S Fed. 529, 63 C. C. A. 27, wdierein

Judge Thayer, in a separate concurring opinion, uses

the following language

:

''I think that the act of congress which was passed

for the protection of brakemen amounts to a legis-

lative declaration that a brakeman ought not to step

in between the rails to uncouple a car in a moving
train; and when it appears that a brakeman has

placed himself in such a situation unnecessarily, not

being compelled to do so by stress of circumstances,

and receives an injury, he is guilty of such negli-

gence as prevents a recovery."

The case before us is governed by the principles laid

down in those cases, and on their authority the judg-

ment of the court below directing a verdict for the de-

fendant must be affirmed, and it is so ordered.

Alabama G. S. R. Co. v. Roach (Supreme Court

of Alabama), 23 Sou. 52:

Headnote 2:

Plaintiff had been in defendant's employment as car

inspector for six years. On the evening in question there

were cars on the side track in defendant's yard, and cars

were being constantly run in on the various tracks.
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About one hour and a half after sunset plaintiff went

under the cars at one end to inspect them, without giv-

ing notice to any person of his intentions, and without

putting out any signal as a warning that he was under

the cars. While there engaged defendant caused a car

to be run on the same track, striking the other cars and

causing the injury. Held, that plaintiff was guilty of

such contributory negligence as entitled the defendant to

an affirmative charge.

Coleman, J., writing the opinion of the court, says:

At the conclusion of the evidence the defendant re-

quested the court to give the affirmative charge in favor

of the defendant, which request was refused. We are

of the opinion that the legal evidence sustains every ma-

terial averment of fact set up in the plea, without con-

flict. Much stress in one argument of appellee's counsel

is laid upon the fact that defendant was guilty of negli-

gence in not providing a lookout on the car that was

being run upon the track which collided with the cars,

one of which caused the injury to the plaintiff. The

mere failure to provide a lookout constituted only simple

negligence, which zvould have entitled the plaintiff to

recover, in the absence of negligence of the plaintiff

which proximately contributed to his injurv. We may
go further, and say that if the defendant had provided

a lookout and the lookout had seen the cars on the track,

and had failed to give the signal to the engineer, or the

switch foreman, or if the signal had been given by a

lookout, and had been negligently disregarded, the said

engineer or szvitcli foreman, not being chargeable zvith

notice of the dangerous position of plaintiff, or that he
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was probably at fJie time in siicJi dangerous place, the

defendant ivonld not have been chargeable with more

than simple negligence, and these conditions and facts

woidd not haz'c relieved the plaintiff from the conse-

queticcs of his onm neglect. The rule is well settled,

upon sound principles of law, that the proximate con-

tributory negligence of a plaintiff will defeat a recovery

based upon the simple negligence of the defendant. The

only conflict we find in the evidence is not of fact, but

one of conclusion of the plaintiff. The facts are, as

shown by witnesses for plaintiff, including plaintiff him-

self, that there were six or seven gondola cars on side-

track 3, in defendant's yard; that plaintiff was in the

employment of defendant as car inspector, and had been

for five or six years ; that it was about a quarter before

7 o'clock p. m., on the 5th of November, one hour and a

half after sunset, and becoming dark, as the proof shows

and the court judicially knows ; that cars were being con-

tinually run in on the tracks of the defendant at all times

during the day and night, to await inspection, and to re-

main until further needed ; "that a great many cars came

in during the day," and that he zi'cnt under the cars at

one end to inspect them, without giving any notice to the

yardmaster, or the szi'itch foreman, or any person, that

he was going to inspect the cars, ami without putting out

any lamps or signals or guard, as a zi'arning that he was

at zi'ork under the cars, and while so engaged, the de-

fendant caused an engine, with a car in front of it. to be

run in on the track, which struck the gondola cars at the

opposite end from where he was inspecting, and caused

the injurv. These are the undisputed facts, and were
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properly pleaded. // these facts do not sliozu contribu-

tory negligence as matter of law, the rule had better be

abolished. True, the plaintiff alone testifies that, in his

opinion, it was not dangerous to inspect cars in this way

—an opinion founded solely, it seems, on the fact that he

had been in the habit of taking- such risk, and hitherto

had escaped injury. Reason, common sense, the law, and

all the other zmtnesses arrived at a very different con-

clusion. The conclusion of the plaintiff was not a legal

fact in the case, and does not raise a conflict in the evi-

dence. The defendant was entitled to the affirmative

char.o-e on the evidence. Reversed and remanded.

Sheets V. Chicago & I. Coal Ry. Co., 39 N. E.

154 (Indiana Supreme Court) :

Headnote 3

:

A train crew, of which deceased, an experienced brake-

man, was a member, was making a "kicked switch," pro-

hibited by the rules of the company unless absolutely

necessary. Deceased ran in front of the cars to arrange

their couplings, and, catching his foot in the frog of a

switch, was killed. Held, that deceased was guilty of

contributory negligence.

The facts alleged in the second paragraph, briefly

stated, are as follows: Defendant's train was at Ox-

ford, Ind. The conductor in charge gave orders that five

cars in the train should be detached therefrom and placed

upon the side track, and that they be coupled to other cars

then standing upon the sidetrack. That the conductor

ordered the deceased to do said coupling. That, in the

pursuance of said order, the five cars were detached from

said train, and were by the engine taken past the switch
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stand. The switch was then opened, and, the engine

being put in rapid motion, the cars were given what is

termed a "kick." That, as they came on tlic side track,

the deceased, in obedience to said order of the conductor,

"went in front of said moving cars to arrange the link

and pin so that the coupling could be made as soon as the

cars came together, so that they could not bounce apart;

and while so engaged, and ivhile moving along zvith said

cars, and arranging said link and pin, Jiis foot caught in

an unblocked space between two rails, and he was thrown

dozvn by the moving cars, and killed." The negligence

on the part of the defendant charged in this paragraph,

and upon which a right of recovery is sought to be main-

tained, is that the death of the deceased was caused by

neghgence of the appellee in failing to "provide any rules

regulating the kicking of cars into side tracks." It is

alleged that the kicking of cars is extremely dangerous,

and should never be resorted to unless absolutely neces-

sary; that, while the appellee had in force a rule pro-

hibiting the making of switches unless absolutely neces-

sary, yet it failed to make a rule regulating or prohibit-

ing kicking switches. It is then averred that "if some

rule had been enacted by defendant prohibiting such

switches, except where absolutely necessary, the decedent

would not have been run down and killed." By the terms

of this paragraph, we are told that a train crew, of which

deceased was a member, was engaged in making a run-

ning or kicked switch. It is not averred that anyone or-

dered the work done in the particular manner observed

on this occasion. The only instructions given by the con-

ductor were that the cars should be put in on a side track.
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These trainmen, the co-employes of the deceased, with

whom he was then working, for some reason saw fit to

do this work by what is termed kicking the cars in on

the side track. It is said this was a dangerous way to

sidetrack cars. It was probably so, because the cars were

set in rapid motion and allowed to run in on the side

track, detached from the engine or any other controlling

power. This was the act of co-employes of the decedent,

in the commission of which he assisted, and by reason

whereof he was injured. He must he presumed to have

known of all the dangers incident thereto. He knew

what was being done. The danger was apparent to him.

He ran in front of those rapidly moving cars, thus de-

tached from the engine, and, while so doing, attempted

to arrange the coupling attachments. This exposed him

to the hazardous chances of missing his footing, of

stumbling, slipping, or getting his foot caught, and

thereby being thrown in front of the wheels. It is not

pretended that any one told him to do this, or that it was

necessary or proper for him to do so. The act was vol-

untary on his part, and it must be conceded to have been

reckless, careless and negligent. The conditions con-

fronting the decedent zvere ^uch as to suggest danger,

to a degree that woidd have justified him in refraining

from such an exposure, and especially so in the absence

of any order requiring him to go in front of the moving

cars. But, in this paragraph, appellant bases his right

of recovery on the alleged fact that appellee had no rule

regulating the manner of making switches of the kind

described, or prohibiting them being made, except when
absolutely necessary. He admits and expressly avers
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that appellee had a rule in force prohibiting the making

of "running" switches, except when absolutely neces-

sary, and regulating the manner in which same should

be done when occasion required, but complains because

there was no similar rule relative to "kicking of cars into

switches." Just what difference there is between a run-

ning switch and a kicking switch does not appear. Prob-

ably the appellant means by a running switch a case

where the car is pulled by the engine until it attains a

certain velocity, then the engine is uncoupled, the speed

of the engine is increased, so that it pulls rapidly away

from the moving car; after the engine passes the switch

stand the switch is opened, and the car, as it follows

along, runs into the side track. Where cars are kicked

into a side track, the engine pulls tlie car past the switch

it is to enter, then backs toward tlie switcli until it at-

tains speed sufficient to carry the car into the side track,

then the engine is uncoupled and stops ; the car moves on

until it comes to the switch, which, being opened, the car

enters, and is thus kicked into the side track. The latter

is certainly a running switch ; that is, a car set in motion

and shunted or sidetracked after the engine has been

detached. The rule that applies to one method of

switching applies to the other, and the dangers, if any,

must be the same in each case. Just what the rule was

regulating the manner of making running switches is

not shown, nor does appellant state what kind of a rule

there should have 1>een regulating the kicking of cars

into switches. Appellant says: "If some rule had been

enacted by defendant prohibiting such switches, except

where absolutely necessary, the decedent would not have
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"been run down and killed, for the making of a kick

switch was not at all necessary on the occasion stated."

But Jiozv the mere enactment of a rule by the oificers or

directors of the company would have prevented the de-

ceased from running in front of the cars on this occa-

sion, or from having his foot caught, or how it zvould

have hindered the cars from running him down, is not

made clear. * * *

We arc of the opinion that the court belozu did not

err in sustaining the demurrer to the several paragraphs.

The judgment is affirmed.

Elgin, J. & E. Ry. Co. v. Herath, 230 111. 109, 82

N. E. 610:

Headnotes 2 and 3

:

Where a car repairer, having charge of a gang of

four, went to work on a car without putting up a flag or

otherwise giving notice that he and the other men were

working on the car, and zuithout taking any precaution

to keep watch for cars or engines, the railroad company

zvas not liable for his death resulting from pushing other

cars against the one on zuhich he was at work, and his

duty to use reasonable care for his safety was not af-

fected by the fact that he may not have been a foreman.

Due care and caution by an employe are essential to

a recovery for his death against the employer, though

other servants may have been negligent.

The assignment of error presented in this case was

that the Circuit Court erred in denying the defendant's

motion, at the close of the evidence, for a peremptorv in-

struction directing a verdict of not guilty.

Cartwright, J., writing the opinion, says:
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* * * The evidence on the part of the plaintiff

would have been sufficient to require submission to the

jury of the question whether, under all the circum-

stances, the manner in which the cars were put upon the

track and pushed against the flat car was negligent, //

there had also been evidence fairly tending to prove that

Menary was in the exercise of reasonable care and cau-

tion for Jiis ozun safety.

On the question whether Menary was in the exercise

of the care and caution required of him there was no

contradictory evidence. The only one who gave any

testimony relating to that subject was Louis Johnson,

who was working with Menary, and who testified as a

witness on behalf of the plaintiff. He testified that Em-

erson took them to the place, and gave them directions

what to do, and went away, and that before they v/ent to

work the witness said to Menary, "Tom, don't you sup-

pose we ought to have a Hag?" and Menary answered,

"No," and said they could look out for themselves. The

account of the same conversation which the witness said

he gave to another person, and which was not materially

different, was that he said, "Tom, don't you suppose we

ought to put out some kind of a sign?" and that Menary

said he did not think it was necessary, that they had only

that one car, and they could look out for themselves.

They were taken to the car by Emerson about 8 o'clock,

and the accident occurred about lo o'clock. A^otJiincr

whatever was done by Menary, either to give notice that

he and the other men zvere zvorkiug at tJic car or to keep

any watch or lookout for cars or engines. The flag was

Iving on the pile of ties about 250 feet distant from the
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box-car, and the witness said he did not know it was

there until after the accident. Menary's statements that

they could look out for themselves showed that he knew

the necessity for adopting some sort of precaution, zvhile,

as a matter of fact, he did nothing.

There seems to have been much strife at the trial, and

it is continued in the argument, as to whether Menary

should be called a foreman or not. That question is not

of the slightest importance in this case, since there is no

question relating to the authority of a foreman or su-

perior servant, or any liability of defendant arising out

of the exercise of such authority or any act of Menary

in that capacity. It was proved, and not denied, that he

had the book and controlled the movements of the three

men who were with him, and the question whether the

defendant would have been liable for some act or omis-

sion by him on account of his position is not involved.

There is no claim that Menary relied, or had any right

to rely, upon Emerson, as general foreman of the yards,

either to put up a flag or signal or do anything else to

protect him, and if Menary was not a foreman his duty

to use reasonable care and caution for his own safety

would not be afifected in any degree by that fact. Due

care and caution on his part zvas indispensable to the

right of plaintiff to recover against defendant for tlie

injury, even if other servants of defendant were guilt

v

of negligence. There was no dispute whatever in the

evidence of the fact that Menary took no precaution

whatever for his own safety, but went to work at the

car without giving any attention whatever to the sur-

roundings or dangers of his situation. There was an
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utter lack of evidence tending to prove the averment that

he was in the exercise of due care and caution; but the

evidence affirmatively proved the want of any care, and

the court erred in refusing to give the instruction.

The judgments of the Appellate Court and Circuit

Court are reversed, and the cause is remanded to the

Circuit Court.

Reversed and remanded.

Dumphy v. N. Y., N. H. & H. R. Co. (Supreme

Court, Massachusetts), 82 N. E. 675:

Headnote i :

Plaintiff, an experienced brakeman, with knowledge

that a freight train had come gradually to a stop on a

slightly rising grade, and had not yet run back to take

up the slack, zuifhout notice to the conductor or engineer,

went betzueen fzvo cars to uncouple them, and, zuhile

takiui^ care that his body sJiouhi not be caught bctzveen

tJie deadzuoods, reached his hands betzveen them to lift

the pin, and zvhile there the slack came back and his arm

zvas crushed. Held, that plaintiff had no right to expect

that the engineer would hold the train, so as to obviate

danger from the slack until plaintiff should signal him

to the contrary, and that plaintiff was negligent as a mat-

ter of law.

Sheldon, J., writing the opinion of the court, says:

If we assume that there was evidence on which the

jury might have found that the defendant was itself neg-

ligent, or that there was negligence on tlic part of its

servants, for which the defendant might itself have been

licld liable either at common law or under our statutes,

we are yet of the opinion that the judge at the trial acted
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rightly in ordering a verdict for the defendant. The

plaintiff was an experienced man. He knew that the

train had come gradually to a stop upon a slightly rising

grade; he knew that the drawbars which connected the

cars were equipped with recoil springs, and that upon

every stop there must be more or less movement of each

car forward or back, amounting to some eight or ten

inches, this movement being known as slack. Knowing

also that this slack had not yet run back, that it naturally

would tend to run back, and that under the circumstances

of the gradual stop which had been made the effect of the

slack running back would be to bring the deadwoods of

the cars forcibly together, he went between the cars for

the purpose of separating them by pulling out the block

or pin in the drawbar ; the slack came back, and his arm,

which was between the deadwoods, was caught and

crushed, causing the injury complained of. He gave no

notice either to the conductor or the engineer of the train

before going between the cars; and although he seems

to have appreciated the danger of being caught between

the deadwoods upon the slack's running out, he took no

other precaiition than to see that his body did not get

between the deadzvoods, but did allow his arm to get into

that position. He knezv and appreciated the danger, and

did not guard against it; and the very injury against

which he failed to guard happened to his arm. Nor can

his contention that he had a right to expect the engineer

to hold the train so as to obviate any danger from the

slack until the plaintiff should himself give a signal to

the contrary, be sustained on the evidence. Under these

circumstances, it is impossible to say that he was in the
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exercise of due care, even if he did not assume the risk

of the accident zuJiicJi happened. Ellsbury v. New York,

New Haven & Hartford R. R., 172 Mass. 130, 51 N. E.

415, 70 Am. St. Rep. 248. * * *

Exception overruled.

Dolphin V. N. Y., N. H. & H. R. Co. (Supreme

Court, Mass.), 65 N. E. 820:

Headnote

:

A brakeman in a freight yard, returning from a car

which he had accompanied when kicked onto one of the

twelve tracks onto which they might l)e kicked, is guilty

of contributory negligence, having crossed part of the

tracks, and stood with his hack in the direction from

which a car m ight be kicked, while measuring to see if a

car on one of the tracks was left so near the szmtch as not

to allozv room if a car came on another track.

Lathrop, J., writing the opinion of the court, says:

The accident for which the plaintiff seeks to recover

damages occurred on March 12, 1907, at about 10 o'clock

in the evening, in the defendant's freight yard at Taun-

ton. The plaintiff had been in the employ of the Boston

& Maine railroad for a year as a freight brakeman, and

had been in the employ of the defendant for about two

weeks before the accident, working at night in the same

freight yard. This yard was situated just south of Dan-

forth street. On the westerly side there were two main

lines running substantially north and south, and twelve

side tracks radiating from them towards the east. There

was a locomotive shifting engine there, and on the night

of the accident it was employed in kicking freight cars

into the different tracks. When a car was kicked off, it
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was the duty of a brakeman to get on the car and ride it

down to the place where it was to be left, and then return

to the engine for another car. Shortly before the injury

to the plaintiff he had ridden a car down the yard, and

started to walk back. Part of the way he went straight

back, and then started to walk in an easterly direction,

across the tracks, for the purpose of reaching a path out-

side the tracks, where it was easier walking. As he

started across, he noticed that the locomotive engine was

on the Danforth street crossing, but he did not stop to

ascertain whether it was moving or standing still. On
the way across he noticed a car which he thought had

been left too near a switch, and he stopped to measure

the distance, to see whether, if a car came on another

track, there was room for it to go by. To ascertain this,

he stood with his hack towards Danforth street, and

stretched out his arm. He had just put himself in this

position when he was struck by one of two freight cars

which were being backed into the freight yard hv the

shifting engine at the usual rate of speed in the yard,

namely, five or six miles an hour. A freight yard is a

dangerous place, where the men employed have, in a

great measure, to look out for themselves. The plain-

tiif was an experienced brakeman, and, as he testiHed, he

knezv that he had to rely upon his eyes and his senses to

ascertain when the cars were coming. He might have

returned to Danforth street by walking along the track

over which he had come. Instead of this, he chose to

walk across the tracks, where he zuas exposed to danger

at any moment. He saw the locomotive engine at Dan-

forth street when he started to cross the tracks, but did
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not look for it again. When he reached the place where

he was soon afterwards struck, Jic fumed his back to

Danforth street, the point from which danger ivas most

likely to come, and while so standing was injured. Un-

der these circumstances we are of the opinion that there

zvas no evidence that the plaintiff was in the exercise of

due care, and that the judge rightly ordered a verdict for

tJie defendant. Lynch v. Railroad Co., 159 Mass. 536,

34 N. E. 1072; Galvin v. Railroad Co., 162 Mass. 533,

39 N. E. 186; Tumalty v. Railroad Co., 170 Mass. 164,

49 N. E. 85; Aerkfetz v. Humphreys, 145 U. S. 418, 12

Sup. Ct. 835, 36 L. Ed. 758.

This view of the case renders it unnecessary to decide

whether there was any negligence on the part of the de-

fendant, or whether the provision of Pub. St. chapters

112 and 170 (Rev. Laws, chapters iii and 200) ap-

plies.

Exceptions overruled.

POINT ra.
The Judgment Below Shonld be Affirmed.

Briefly recapitulated, the argument of the defendant

is, that no error was committed by the learned trial court,

for the reasons

:

I. The exclusion of the question put to plaintiff in

error as to what his foreman \A'agner would have done

if plaintiff had given him a stop signal before going in

between the coal car and tank, was proper. The situa-

tion was one of such manifestly great danger that no

anticipated criticism or discipline ])y the foreman would

justify plaintiff in assuming such a risk.
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2. The evidence clearly establishes beyond any ques-

tion of doubt the facts

:

A. Plaintiff in error was a competent switchman of

five or six years' experience.

B. He was perfectly acquainted with the yard and the

manner of switching therein at night, having worked

there for fifty-seven nights prior to the accident.

c. The switching was being done in the usual manner

on the night of the accident. This was for the foreman

and man following the engine to send out each of the

other switchmen with a cut of cars for a designated

track, and then send down other cuts for them to ''catch"

and couple. As the crew consisted of only five men,

plainly it was impossible to have a man ride down on

every cut of cars, and such was not ihe practice.

D. Plaintiff in error had ridden his first cut of cars

down the "back track," and his duty required him to

wait where he had stopped it for more cars.

E). He knew or supposed that the coupler on the coal

car was out of order and required more than a simple

adjustment of the knuckle.

I'. The cut of cars which came down upon the box-

car and tank was only about sixteen car lengths from the

box-car, and came down so rapidly that it drove the box-

car and tank, with brakes set, a distance of twelve feet

to where plaintiff was standing.

G. Plaintiff in error talked with switchman Arm-

strong a minute, and then, turning a deaf ear to the

switching engine and the cut of cars then approaching

him, recklessly went into the twelve-foot space between

the coal car and tank.
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H. He assumed an extremely dangerous position next

to the coal car coupler, zvitJi his rigJif hand at the coupler

and his back to the approaching cut of cars, so that he

could not see it or the tank car as it moved forward.

I. There was not the slightest excuse for his taking

such an obvious risk; and his conduct was gross negli-

gence and the proximate cause of his injury.

3. Upon these facts, under the authorities, the de-

fendant in error cannot be charged with the injury which

inevitably followed the gross carelessness of plaintiff in

error. To hold othenvise would he to put a premium

on recklessness.

4. Consequently it was the duty of the court to grant

the non-suit.

Dated October 4, 1909.

Respectfully submitted,

E. W. Camp,

W. J. Clotfelter and

A. H. Van Cott,

\
Attorneys for Defendant in EiTor.
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[Names and Addresses of Attorneys of Record.]

ALBERT FINK, Nome, Alaska,

JNO. T. REED, Nome, Alaska,

THOS. R. WHITE, Nome, Alaska,

Attorneys for Plaintiffs,

GEO. B. GRIGSBY, Nome, Alaska,

N. H. CASTLE, Nome, Alaska,

E. COKE HILL, Nome, Alaska,

Attorneys for Defendants.

In the District Court for the District of Alaska,

Second Division.

WILD GOOSE MINING & TRADING COM-

PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,

JOHN DOE and RICHARD ROE,
Defendants.

Complaint.

Come now the plaintiffs, and for cause of action

against the defendants allege

:

1.

That the defendants designated as John Doe and

Richard Roe are not herein called by their true

names, which are unknown to plaintiffs ; that when

the true names of said defendants are learned by

plaintiffs, said defendants will thereafter be desig-

nated by their true names in this action.
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2.

That the plaintiff, Wild Goose Mining & Trading

Company, is a corporation duly organized and exist-

ing under and by virtue of the laws of the state of

California, and doing business in the District of

Alaska.

3.

That on the 3d day of December, 1907, and ever

since said date, plaintiffs have been, and now are, the

owners in fee subject only to the paramount title of

the United States, under and by virtue of a valid and

subsisting mining location, and mesne conveyances

thereafter made, of that certain placer mining claim

situate in the Cape Nome Mining and Recording Dis-

trict, District of Alaska, and known as and called the

Navajoe placer mining claim, said claim being lo-

cated on the tundra on the left limit of Snake River

and east of Center Creek, and containing twenty

acres more or less, and being more particularly de-

scribed as follows, to wit

:

Conmiencing at the initial stake, which is situated

about 350 feet west of the coal bunker warehouse of

the Wild Goose Railroad and about 550 feet north-

erly from Snake River, and about 1850 feet easterly

from Center Creek ; thence 354 feet in a westerly di-

rection to stake No. 2, tlie southwest corner; thence

1457.4 feet in a northerly direction to stake No. 3, the

northwest comer; thence 663.6 feet in an easterly

direction to stake No. 4, the northeast corner ; thence

783.6 feet in a southerly direction to stake No. 5;

thence 717 feet in a southwesterly direction to the

place of beginning; and ever since said 3d day of
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December, 1907, have been and now are entitled to

the possession of the aforesaid placer mining claim,

and the whole thereof.

4.

That on a certain date, to wit, the 12th day of

August, 1908, the defendants w^rongfully and unlaw-

fully ousted and ejected plaintiffs from all that part

and portion of the premises aforesaid described as

follows, to wit

:

Conmaencing at a point on the westerly side line

of said claim, 333.9 feet southerly from the north-

west corner of said Navajoe claim, running thence

724.5 feet in a northeasterly direction to the north-

east comer of said claim; thence westerly 662.2 feet

along the northerly end line of said claim to the

northwest corner of said claim; thence southerly

along the westerly side line of said claim 333.9 feet

to the point of beginning;—and ever since said 12th

day of August, 1908, said defendants have been and

now are forcibly, wrongfully and unlawfully with-

holding possession of the aforesaid part and portion

of said Navajoe placer mining claim, and each and

every part thereof, from the plaintiffs.

5.

That by reason of the aforesaid wrongful and un-

lawful acts of the defendants, plaintiffs have been

damaged in the sum of $1,000.00.

Wherefore, plaintiffs pray judgment against the

defendants

;

That the plaintiffs be adjudged to be the owners of

and entitled to the possession of that part and por-

tion of the said Navajoe placer mining claim herein-
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before described as being wrongfully in the posses-

sion of said defendants, and for damages against the

defendants in the sum of $1,000.00, and for their

costs and disbursements herein expended.

ALBERT FINK,

JNO. T. REED,
THOS. R. AVHITE,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

Frank J. Kolash, being duly sworn, deposes and

says, that he is one of the plaintiffs named in the

foregoing complaint ; that he has read the said com-

plaint and knows the statements therein contained,

and the same are true as he verily believes.

FRANK J. KOLASH.

Subscribed in my presence and sworn to before me

this 26th day of March, 1909.

[Notarial Seal] JNO. T. REED,

Notary Public in and for the District of Alaska.

[Endorsed] : No. 2034. In the District Court for

the District of Alaska, Second Division. Wild

Goose Mining & Trading Co., a Corporation, and

Frank J. Kolash, Plaintiffs, vs. Daniel A. Jones,

Charles D. Jones, et al., Defendants. Complaint.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 27, 1909.

Jno. H. Dunn, Clerk. By , Deputy. Al-

bert Fink, John T. Reed, Thos. R. White, Attorneys

for Plaintiffs. McB.
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In the District Court for the District of Alaska,

Second Division.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE and RICHARD ROE,

Defendants.

Summons.

The President of the United States of America, to

Daniel A^ Jones, Charles D. Jones, John Doe,

and Richard Roe, Greeting

:

You are hereby summoned and required to appear

and answer the complaint of the plaintiffs on file in

the above-entitled cause in the office of the Clerk of

the above-entitled court, at the city of Nome, in the

District of Alaska, within thirty days from the ser-

vice of this summons upon you, or judgment for

want thereof will be taken against you ; and you are

hereby notified that if you fail to answer the said

complaint, the plaintiffs will apply to said court for

the relief demanded therein.

Witness, the Honorable ALFRED S. MOORE,
Judge of the said Court, and the seal of said Court

hereto affixed, this 27 day of March, in the year of

our Lord one thousand nine hundred and nine, and
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of the Independence of the United States, the one

hundred and thirty-third.

[Seal of Court] JNO. H. DUNN,
Clerk District Court, District of Alaska, Second

Division.

By Angus McBride,

Deputy Clerk.

United States of America,

District of Alaska,

Second Division.—ss.

I hereby certify that I received the annexed Sum-

mons on the 27th day of March, 1909, and thereafter

on the same date I served the same at Nome, Alaska,

upon Daniel A. Jones and Charles D. Jones, by de-

livering to and leaving with each of them a copy

thereof, together with a certified copy of the com-

plaint filed therein.

Returned this 30th day of March, 1909.

T. C. POWELL,
United States Marshal.

By Roy Davenport,

Deputy.

MARSHAL'S COSTS:
2 Services $12.00

[Endorsed] : 3/27. No. 2034. In the District

Court for the District of Alaska, Second Division.

Wild Goose Mining & Trading Company, a Corpora-

tion, and Frank J. Kolash, Plaintiffs, vs. Daniel A.

Jones, Charles D. Jones, John Doe, Richard Roe, De-

fendants. Sunmions. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,
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at Nome. Mar. 31, 1909. Jno. H. Dunn, Clerk. By
, Deputy. Albert Fink, John T. Reed,

Thos. R. White, Attorney for Plaintiffs. 2851—

McB.

In the District Court for the District of Alaska,

Second Division,

No. 2034.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE and RICHARD ROE,

Defendants.

Answer.

Gome now the defendants Daniel A. Jones and

Charles D. Jones and for answer to the plaintiff's

complaint in the above-entitled action deny as fol-

lows :

I.

Deny any knowledge or information sufficient to

form a belief as to the allegations of paragraph 2 of

said complaint and therefore deny said allegations

and each of them.

IL

Deny each and every allegation contained in para-

graph 3 of plaintiffs' complaint.
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III.

Deny paragraph 4 of said complaint and eacli and

everj^ allegation thereof, save and except that said

defendants admit that on or about the 12th day of

August, 1908, said defendants went into possession

of the ground contained within the boundaries set

forth in said paragraph 4 of plaintiffs' complaint,

and have ever since held possession thereof, but they

specially deny that said ground is a portion of said

Navajoe Placer Mining Claim.

IV.

Deny paragraph 5 and each and every allegation

therein contained, and expressly deny that the plain-

tiffs have been damaged in any sum whatever.

As a further and affirmative defense defendants

Daniel A. Jones and Charles D. Jones allege:

I.

That the defendant Daniel A. Jones is the owner

and holder of the ground within the boundaries set

forth in paragraph 4 of j^l^iiiitiffs ' complaint by

virtue of a valid and subsisting location thereof as

a placer mining claim made by Daniel A. Jones prior

to the commencement of this action.

II.

Defendants Charles D. Jones disclaims any inter-

est whatever in said ground.

GRIGSBY & HILL,

Attorneys for Defendants.
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United States of America,
,

District of Alaska,—ss.

Daniel A. Jones, being first duly sworn, deposes

and says : That he is one of the defendants in tlie

above-entitled action ; that he has read the foregoing

answer, knows the contents thereof, and the same is

true as he verily believes.

DAN'L A.JONES.

Subscribed and sworn to before me this day

of April, 1909.

[Notarial Seal] JAS. W. BELL,

Notary Public.

I hereby acknowledge the service of the above An-

swer by receipt of copy this 21st day of April, 1909.

JOHN T. REED,
Of Attorneys for Plaintiffs.

[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose Mining & Trading Company, a Corpora-

tion, and Frank J. Kolash, Plaintiff, vs. Daniel A.

Jones, et al.. Defendant. Answer. Filed in the

office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Apr. 21, 1909. Jno. H.

Dunn, Clerk. By , Deputy. ,

Attj^s., Grigsby & Hill, Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES et al.,

Defendants.

Reply.

Come now the plaintiffs in the above-entitled ac-

tion and for their reply to the answer of the defend-

ants Daniel A. Jones and Charles D. Jones, filed

therein,

—

Deny each and every allegation contained in Para-

graph I of the Further and Affinnative Defense set

up in said answer.

ALBERT FINK,
JNO. T. REED,
THOS. R. WHITE,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

C. H. Munro, being first duly sworn, deposes and

says, that he is the Vice-president and Manager of

the Wild Goose Mining & Trading Company, a cor-

poration, one of the plaintiffs making the foregoing

reply, and therefore makes this verification; that



vs. The Wild Goose Mining etc. Co. et al. 11

affiant has read the said reply and knows the con-

tents thereof, and believes the statements therein

contained to be true.

C. H. MUNRO.

Subscribed in my presence and sworn to before me

this 3d day of May, 1909.

[Notarial Seal] THOS. R. WHITE,
Notary Public in and for the District of Alaska.

Service of a copy of the foregoing Reply, this 3d

day of May, 1909, at M., admitted.

GRIGSBY & HILL,

Attorney for Defendants.

[Endorsed] : No. 2034. In the District Court for

the District of Alaska, Second Division. Wild

Goose Mining & Trading Co., a Corporation, and

Frank J. Kolash, Plaintiffs, vs. Daniel A. Jones,

Charles D. Jones, et al.. Defendants. Reply. Filed

in the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. May 3, 1909. Jno. H.

Dunn, Clerk. By , Deputy. (L) Albert

Fink, John T. Reed, Thos. R. White, Attorneys for

Plaintiffs.
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[Minutes of Trial—May 12, 1909.]

In the District Court for the District of Alaska,

Second Division.

Tenii minutes, Special Januaiy, 1909, Term begun

and held at the Town of Nome, in said District

and Division, January 11, 1909.

Wednesday, May 12, 1909, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFEED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deput}^ Clerk.

Geo. B. Grigsby, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had:

#2034.

WILD GOOSE MINING & TRADING CO. et al.

vs.

JONES et al.

This case came regularl}" on for trial before the

Court and a jury, Albert Fink, John T. Reed and

Thos. R. White appearing for the plaintiffs and

Geo. B. Grigsby for the defendants. Case reported

by Mrs. C. J. Nunne and Cordelia L. M. Noble,

Stenographers. The jury as empaneled and sworn

to try the case was as follows : Sam H. Johnston, C.

B. Tapp, A. Mclver, G. T. Watson, Arthur White,

J. W. Wright, Thos. Gaffney, Thos. McGrath, J. W.
Downing, Evan Jack, J. S. Mcintosh, James Han-
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nigan. Plaintiffs' case was stated to the jury by

Thos. R. White and that of the defendants by Geo.

B. Grigsby, after which Daniel A. Jones and H. M.

Ball were each sworn and testified on behalf of the

plaintiffs until 5 P. M. when the jury was ad-

monished and Court adjourned until Thursday, May
13, 1909, at 10 A. M.

[Minutes of Trial—May 13, 1909.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special January, 1909, Term begun

and held at the Town of Nome, in said District

and Division, January 11, 1909.

Thursday, May 13, 1909,^at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had

:

#2034.

WILD GOOSE M. & T. Co. et al.

vs.

JONES et al.

(All jurors not engaged in this case were excused

until 10 A. M. to-morrow.)
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Trial resumed; jurors all present. Geo. B. Grigs-

by, on behalf of defendants, requested written in-

structions by the Court. H. M. Ball was recalled

for further direct examination. On cross-examina-

tion of tlie witness defendants offered in evidence

map of the Navajo and adjoining claims which was

admitted and marked Defendants' Exhibit "1."

Plaintiffs, offered in evidence the following ex-

hibits which were admitted without objection and

marked as follows : Certified copy of location notice

of Navajo claim by H. M. Ball Jan. 1, 1901, marked

Plaintiffs' Exhibit "A"; certified copy of deed from

H. M. Ball to O. C. Perkins an undivided one half

of Navajo claim dated Feb. 7, 1902, marked Plain-

tiffs' Exhibit "B"; certified copy deed from 0. C.

Perkins et al to Chas. D. Lane undivided one-half

Navajo claim dated Oct. 17, 1905, marked Plaintiffs'

Exhibit '*C"; certified copy deed from C. D. Lane

to Wild Goose M. & T. Co. undivided one-half Nav-

ajo claim Oct. 17, 1905, marked Plaintiffs' Exhibit

'*D"; certified copy deed from H. M. Ball to Frank

J. Kolash to Navajo claim dated Dec. 3, 1907,

marked Plaintiffs' Exhibit "E"; certified copy

amended location notice of Navajo claim by Wild

Goose M. & T. Co. and Frank J. Kolash Kov. 7, 1908,

marked Plaintiffs' Exhibit "F."

Frank J. Kolash, Charles Jones, C. H. Monroe and

T. M. Gibson were each sworn and testified on be-

half of plaintiffs until 12 o'clock noon when the jury

was admonished and Court adjourned until 2 P. M.
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#2034.

2 P. M.

WILD GOOSE M. & T. et al.

vs.

JONES et al.

Trial resumed; jurors all present. T. M. Gibson

on the stand for further direct examination, and

thereafter W. H. Lanigan was sworn and testified for

plaintiff, and plaintiff offered in evidence a map of

the Navajo claim and adjoining claims which was

admitted without objection and marked Plaintiffs'

Exhibit " G, " and plaintiffs rest.

DEFENDANTS' CASE.

Daniel A. Jones was recalled and testified for de-

fendants and defendants offered in evidence certified

copy of location notice of the Papoose Fraction by

Daniel A. Jones, Aug. 12, 1908, which was admitted

without objection and marked Defendiants' Exhibit

"2." Frank J. Kolash and Charles Jones were re-

called, and Eugene Van Orsdale sworn, each testify-

ing on behalf of the defendants and defendants rest.

Albert Fink, on behalf of the plaintiffs, moved the

Court to direct a verdict in favor of plaintiffs, which

motion was argued to the Court by Albert Fink and

Thos. R. White and John T. Reed for and by Geo.

B. Grigsby and E. Coke Hill, contra, until 4:20 P.

M., when the jury was admonished and excused until

to-morrow 10 A. M., and Court took a recess until 5

P.M.
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[Minutes of Trial—May 14, 1909.]

In the District Court for the District of Alasha,

Second Division,

Term Minutes, Special January, 1909, Term begun

and held at the Town of Nome, in said District

and Division, January 11, 1909.

Friday, May 14, 1909, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOOEE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had

:

#2034.

WILD GOOSE M. & T. CO. et al.

vs.

JONES et al.

Trial resumed
;
jurors all present.

The Court rendered a decision sustaining plain-

tiff's motion for a directed verdict in favor of the

plaintiffs, and the jury were directed to return a

verdict in favor of the plaintiffs, and thereupon the

jury without leaving the box returned the following

verdict

:
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In the District Court for the District of Alaska,

Second Division,

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,

vs.

DANIEL A. JONES et al.,

Plaintiffs,

Defendants.

VERDICT.
We, the jury, duly empaneled and sworn to try

the above-entitled cause, find for the plaintiffs and

against the defendant Daniel A. Jones, and that the

plaintiffs are entitled to the possession of the premises

described in the complaint of the plaintiffs, to wit,

that certain placer mining claim situate in the Cape

Nome Recording District, District of Alaska, known

and designated as the Navajo placer mining claim,

said claim being located on the tundra on the left

limit of Snake River and east of Center Creek, and

containing twenty acres, and being more particularly

described as follows, to wit:

Commencing at the initial stake, which is situated

about 350 feet west of the coal-bunker warehouse of

the Wild Goose Railroad and about 550 feet north-

erly from Snake River and about 1850 feet easterly

from Center Creek; thence 354 feet in a westerly

direction to stake No. 2, the southwest corner ; thence
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1457.4 feet in a northerly direction to stake No. 3,

the northwest conaer ; thence 663.6 feet in an easterly

direction to stake No. 4, the northeast corner ; thence

783.6 feet in a southerly direction to stake No. 5;

thence 717 feet in a southwesterly direction to the

place of beginning, and that the plaintiffs at all the

times mentioned in their complaint filed in this action

were, and now are, the owners, each of an undivided

one-half interest in said mining claim, under and by

virtue of the laws of the United States relating to

the acquisition of mineral lands, and that the defend-

ant Daniel A. Jones is not the owner of said mining

claim, nor any part thereof, and is not entitled to the

possession of the same nor any part thereof.

Dated at Nome, Alaska, May 14, 1909.

J. W. WRIGHT,
Foreman.

The Court directed that the verdict be filed and

entered of record and the jury were discharged from

further consideration of this case.

In tlw District Court for the District of Alaska,

Second Division.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES et al,

Defendants.
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Verdict.

We, the jury, duly empaneled and sworn to try the

above-entitled cause, find for the plaintiffs and

against the defendant Daniel A. Jones, and that the

plaintiffs are entitled to the possession of the prem-

ises described in the complaint of plaintiffs, to wit:

that certain placer mining claim situate in the Cape

Nome Eecording District, District of Alaska, known

and designated as the Navajoe placer mining claim,

said claim being located on the tundra on the left

limit of Snake Eiver and east of Center Creek, and

containing twenty acres, and being more particularly

described as follows, to wit

:

Commencing at the initial stake, which is situated

about 350 feet west of the coal-bunker warehouse of

the Wild Goose Railroad and about 550 feet north-

erly from Snake River and about 1850 feet easterly

from Center Creek; thence 354 feet in a westerly

direction to stake No. 2, the southwest corner; thence

1457.4 feet in a northerly direction to stake No. 3,

the northwest corner ; thence 663.6 feet in an easterly

direction to stake No. 4, the northeast corner ; thence

783.6 feet in a southerly direction to stake No. 5;

thence 717 feet in a southwesterly direction to the

place of beginning; and that the plaintiffs at all of

the times mentioned in their complaint filed in this

action were, and now are, the owners, each of an un-

divided one-half interest in said mining claim, under

and by virtue of the laws of the United States relat-

ing to the acquisition of mineral lands, and that the
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defendant Daniel A. Jones is not the owner of said

mining claim, nor any part thereof, and is not en-

titled to the possession of the same nor any part

thereof.

Dated at Nome, Alaska, May 14, 1909.

J. W. WRIGHT,
Foreman.

[Endorsed] : #2034. In District Court, District

of Alaska, Second Division. Wild Goose Mining &

Trading Co., a corporation, et al., Plffs., vs. Daniel

A. Jones et al., Defts. Verdict. Filed in the office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. May 14, 1909. Jno. H. Dunn,

Clerk. By , Deputy. McB.

In the District Court for the District of Alaska,

Second Division.

WILD GOOSE MINING & TRADING COM-

PANY (a Corporation), et al..

Plaintiffs,

vs.

DANIEL A. JONES et al..

Defendants.

Motion for a New Trial

Come now the defendants and move the Court to

vacate and set aside the verdict rendered in the above-

entitled action and grant a new trial on the follow-

ing grounds materially affecting the substantial rights

of the defendants

:
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1. Insufficiency of the evidence to justify the ver-

dict.

2. That the verdict was against the law as fol-

lows , to wit

:

That the evidence showed that the plaintiffs were

not in possession of the mining claim claimed by

them at the time the defendants located the Papoose

Fraction and the said mining claim was excessive and

the defendants located said excess and were entitled

to a verdict in their favor.

3. Error in law occurring in the trial and ex-

cepted to by the defendants as follows

:

The Court erred in instructing the jury to return

a verdict for the plaintiffs.

This motion is based upon the minutes of the court

and the files and records in the above-entitled action.

GfRIGSBY & HILL,

Attorneys for Defendants.

I hereby acknowledge the service of the above Mo-

tion for New Trial by receipt of copy this 15th day

of May, 1909.

THOS. R. WHITE,
Of Attorneys for Plaintiffs.

[Endorsed] : Original. No. 2034. In the United

States District Court, District of Alaska, Second

Division. Wild Goose Mining & Trading Co., a cor-

poration, et al.. Plaintiff, vs. Daniel A. Jones, et al.,

Defendant. Motion for New Trial. Filed in the

office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. May 15, 1909. Jno. H.

Dunn, Clerk. By , Deputy. ,

Attys., Grigsby & Hill, Nome, Alaska. McB.
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[Order Overruling Motion for a New Trial, etc.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, SiDecial January, 1909, Term begun

and held at the Town of Nome, in said District

and Division, January 11, 1909.

Saturday, June 12, 1909, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon ALFEED S. MOOEE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had

:

#2034.

WILD GOOSE M. & T. Co.

vs.

JONES et al.

Motion for new trial argued by Geo. B. Grigsby

and overruled, and counsel granted twenty days to

file bill of exceptions, a stay of execution being given

for the same length of time.



vs. The Wild Goose Mining etc. Co. et al. 23

In the District Court for the District of Alaska,

Second Division.

No. 2034.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,

vs.

DANIEL A. JONES et al.,

Plaintiffs,

Defendants.

Judgment.

The above-entitled action having, on the 12th day

of May, 1909, regularly come on for trial, Albert

Fink, John T. Reed and Thos. R. White, appearing

as attorneys for the plaintiffs, and George B. Grigs-

by and E. Coke Hill, appearing as attorneys for the

defendants, and a jury of twelve persons having been

duly empaneled and sworn to try the said action, and

witnesses on behalf of the parties thereto having been

sworn and examined, and documentary evidence

introduced, and after hearing all of the evidence and

the instructions of the Court, the jury thereafter

rendered their verdict, under the instructions of the

Court, the said verdict being in the words and fig-

ures following, to wit

:
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*'In the District Court for the District of Alaska,

Second Division.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,

vs.

DANIEL A. JONES et al.,

Plaintifes,

Defendants.

VERDICT.
AYe, the jury, duly empaneled and s^YOl•n to try

the above-entitled cause, find for the plaintiffs and

against the defendant Daniel A. Jones, and that the

plaintiffs are entitled to the possession of the prem-

ises described in the complaint of plaintiffs, to wit,

that certain placer mining claim situate in the Cape

Nome Recording District, District of Alaska, known

and designated as the Navajoe placer mining claim,

said claim being located on the tundra on the left

limit of Snake River and east of Center Creek, and

containing twenty acres, and being more particu-

larly described as follows, to w^it

:

Commencing at the initial stake, which is situated

about 350 feet west of the coal-bunker w^arehouse of

the Wild Goose Railroad and about 550 feet north-

erly from Snake River and about 1850 feet easterly

from Center Creek; thence 354 feet in a westerly

direction to stake No. 2, the southwest corner ; thence

1457.4 feet in a northerly direction to stake No. 3, the
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northwest corner; thence 663.6 feet in an easterly

direction to stake No. 4, the northeast corner ; thence

783.6 feet in a southerly direction to stake Xo. 5;

thence 717 feet in a southwesterly direction to the

place of beginning, and that the plaintiffs at all of

the times mentioned in their complaint filed in this

action were, and now are, the owners, each of an un-

divided one-half interest in said mining claim, under

and by virtue of the laws of the United States relat-

ing to the acquisition of mineral lands, and that the

defendant Daniel A. Jones is not the owner of said

mining claim, nor any part thereof, and is not en-

titled to the possession of the same nor any part

thereof.

Dated at Nome, Alaska, May 14, 1909.

JTW.WRIGHT,
Foreman. '

'

Now, therefore, it is ordered, adjudged and de-

creed, that the plaintiffs. Wild Goose" Mining &

Trading Company, a corporation, and Frank J. Ko-

lash, are the owners in fee, subject only to the par-

amount title of the Government of the United States,

each of an undivided one-half interest in said placer

mining claim and premises, and that they do have

and recover of and from the defendant Daniel A.

Jones, the possession of the premises in said verdict

particularly described.

It is further ordered, adjudged and decreed, that

the said plaintiffs have and recover of and from the

said defendant, their costs in this action, taxed at

$ .
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Dated at Nome, Alaska, June 19, 1909.

ALFRED S. MOORE,
Judge of the District Court, District of Alaska, Sec-

ond Division.

[Endorsed] : No. 2034. In the District Court for

the District of Alaska, Second Division. Wild

Goose Mining & Trading Company, a corporation,

and Frank J. Kolash, Plaintiffs, vs. Daniel A. Jones,

et al.. Defendants. Judgment. Filed in the office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Jun. 19, 1909. Jno. H. Dunn, Clerk.

By , Deputy. Albert Fink, John T. Reed,

Thos. R. White, Attorneys for Plaintiffs. Vol. 7.

Orders and Judgments, p. 249. J. D. 2, page 99.

McB.

[Order Directing Entry of Appearance of Associate

Counsel, etc.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes, Special January, 1909, Term begun

and held at the Town of Nome, in said District

and Division, January 11, 1909.

Friday, July 23, 1909, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, U. S. Attorney.

Thos. C. Powell, U. S. Marshal.



vs. The Wild Goose Mining etc. Co. et al. 27

Now upon the convening of Court the following

proceedings were had

:

#2034.

WILD GOOSE M. & T. Co.

vs.

JONES et al.

On motion of N. H. Castle, his name was ordered

entered as associate counsel for defendants, and leave

given defendants to withdraw bill of exceptions for

the purpose of interlining amendments to the bill as

adopted.

In the District Court for the District of Alaska, Sec-

ond Division. ^

No. 2034.

WILD GOOSE MINING AND TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE, and RICHARD ROE,

Defendants.

Bill of Exceptions.

Be it remembered that the above-entitled action

came regularly on for trial in the above-entitled

court, on the 12th day of May, 1909, before the Hon-
orable ALFRED S. MOORE, Judge of said Court,

at Nome, Alaska, and Messrs. Albert Fink, John T.
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(Testimony of Daniel A. Jones.)

Reed and Thos. E. White appeared for the plaintiffs,

and Grigsby & Hill, for the defendants,

Whereupon, the following proceedings were had, to

wit

:

A jury of twelve persons was duly impaneled and

sworn to try the said action, and plaintiffs introduced

the following testimony:

[Testimony of Daniel A. Jones, for Plaintiffs.]

DAKIEL A. JONES, being first duly sworn, testi-

fied for the plaintiffs as follows

:

My name is Daniel A. Jones. I am a civil engineer

and a defendant in this action. I know the placer

claim known as the Navajo. I first became ac-

quainted with it about the 10th of last August, I

think.

Q. Under what circumstances did 3^ou become ac-

quainted with it?

A. I was thinking of taking a lease on the claim

and went out to look up the stakes. I was figuring on

a lease from Frank Kolash and the Wild Goose Min-

ing Company. I examined four of the stakes of the

Navajo in August, 1908. I think they were 2x4 's.

I do not know how they were marked. I do

not think they were marked. I knew they were Na-

vajo stakes because they Avere pointed out to me

by people who knew that they were the stakes of

the Navajo. Hesse and Harry Ball pointed them

out. Hesse is an engineer. He had been out in that

country, was familiar with it and with that claim

for some time, and knew where the stakes were. At
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(Testimony of Daniel A. Jones.)

that time I measured part of the lines of the Navajo.

I did not measure them all the first time I went out.

Q. When did you first go out %

A. I think it was about the 9th or 10th of August.

I measured the northwest and south lines anl took

one of the angles, took the angle between the north

and west lines. I think that was the only angle I

took on that occasion. I did not compute the area

then. I did not know Ball then.

Q. Ball is the original locator of the claim?

A. He had not shown me anything about the

stakes at this time when I was testifying I was out

there. I did not testify that I went out with Ball.

You asked me who showed me where the stakes of

the Navajo Claim was and I said Hesse and Ball had

showm me the stakes.

Q. Who was with you on this occasion ?

A. Hesse and Charlie, my brother. Ball was not

with us. This was the first time I was ever on the

ground to my knowledge. The second time I went

out was the next day, I think. I measured the claim

then. I examined the stakes the second time I went

out. I do not know how they were marked and made

no memorandum of them. They were 2x4 's, to the

best of my recollection. There were four stakes on

the claim. I did not see the location notice. The

northerly end line of the claim was 662 feet, the east-

erly side line was 1517.7 feet, I think, the westerly

line was about 1500 feet, the southerly end line was

700 and some odd feet. Mr. Hesse was with me at



30 Daniel A. Jones and Charles D. Jones

(Testimony of Daniel A. Jones.)

that time, and no one else. I staked the fraction de-

scribed in my answer on the 12th day of August.

Q. Did 3^ou go out to the Navajo under an agree-

ment with the plaintiffs in this case to take a lease

on the Navajo ? A. I went out there

—

Q. Yes, or no ?

A. That is a question I cannot answer yes or no.

Mr. FINK.—I would like the Court to have the

witness answer.

The COURT.—Answer,
A. No.

Q. Did you not testify a moment ago that you

went to the Navajo claim originally to look over the

ground for the purpose of taking a lease on if?

A. Yes, sir.

Q. From the Wild Goose ?

A. Yes, sir. You asked me if I went out under

an agreement to take a lease ? I said, no ; I went out

there to size up the ground to see if I was going to

take a lease or not. I had no agreement I was to

take a lease. The Wild Goose did not ask me to take

a lease. Mr. Kolash did. I did not ask them for a

lease. I never had any conversation with them prior

to the time I went out there. I never had any con-

versation with Mr. Kolash with reference to a lease

on this property, and I never had any conversation

with Mr. Gibson in my life with reference to a lease

on this property prior to the time of my going out

there.

Q. Now, do you deny that in the North Star Res-

taurant, in the month of August, 1908, you talked
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(Testimony of Daniel A. Jones.)

with Mr. Kolasli with reference to taking a lease on

this property? A. Yes, sir.

Q. In the presence of Mr. Hesse?

A. Yes, sir. I never asked him or said anything

to him about taking a lease.

Q. Did Mr. Hesse ask him in your presence ?

A. He had some conversation with him in my
presence. Hesse and I were partners in surveying.

Q. Were you partners in this lease that Hesse was

trying to get? A. We were going to be.

Q. Is Hesse interested in this ground with you ?

A. He is not. We were to be partners in this

lease.

Q. Now, you went out there to look over the

ground in view of the negotiatiojfs Mr. Hesse had

had with Mr. Kolash, did .you ?

A. I went out there to look over the ground.

Q. Did you or did you not, in the month of Au-

gust, in the Wild Goose office in Nome, in the presence

of Nate Coombs, discuss with Mr. T. M. Gibson a pro-

posed lease upon the Navajo claim, prior to the 12th

of August?

A. No, sir. Never had any conversation with him

at all. I am absolutel}^ and positively sure of that.

Q. Nor with Mr. Kolash ?

A. Nor with Mr. Kolash.

Q. Who did you tell to draw in the lines ?

A. I had Charlie to go to tell Kolash. Charlie

had no interest in the claim at all and did not have at

that time. Neither had Hesse.
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Whereupon, the witness was excused, and there-

after HARRY M. BALL, bein^ first duly sworn, tes-

tified as follows on behalf of the plaintiffs

:

[Testimony of Harry M. Ball, for Plaintiffs.]

My full name is Harry M. Ball. I live outside of

the city limits, near the pumpins^ plant of the Wild

Goose Company, to the northwest of Nome about two

miles, I s^uess. I have lived out there about eight

years. I am familiar with the placer mining claim

located in that vicinity which is known as the Navajo

Claim. I located it myself, on January 1st, 1901.

Q. Will you please go to the map there and follow

the stakes around or exhibit to the jur.y how you

staked the claim at that time ?

A. (Indicating.) The initial stake was on the

south center end of the claim, api:»roximately the

center end, the initial stake and notice had been there

;

and measuring down to this southeast corner, the

northeast corner and up here to the northwest corner

and back down here to the southwest corner, back

to the initial stake.

Q. Who, if anybody, was present with you at that

time ?

The COURT.—What was the year?

A. 1901.

Mr. WHITE.—January 1st.

A. Wh)% it was a man bv the name of Rawlman
and a man by the name of Clark ; there were three of

us. The stakes were about two inches square and be-

tween three and four feet long. They were irregular

stakes. I guess they were smoothed off on one or
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(Testimony of Harry M. Ball.)

two sides and writing on. We had what we consid-

ered to be a fifty-foot line. We measured it with a

two-foot rule and approximated it and used that to

measure off with. We thought we made the east line

1,320 feet, the north end was supposed—we were stak-

ing it 660 feet, and the west side line was supposed

to be 1,320 feet, and the south end line 660 feet. I

intended to take twenty acres. I made a discovery of

gold near the southeast corner, about twenty feet

westerly and twenty feet northerly from the corner

lines. We had places in our drifting there where we

had a foot or four or five cent dirt. We made that

discovery in January and February of 1901. I have

made other discoveries of gold on the claim, probably

250 feet from the south end line and 40 or 50 feet west

of the side lines. I saw the gol(^ myself and handled

it. I worked there myself. We made other discov-

eries about 75 feet north of that shaft the following

year. After working there I sunk a shaft and

worked back to these works up in yonder, and the pay

was not so good, of course, but we still had some

money in there. About forty feet westerly from that

last-mentioned shaft, I put down another shaft, and

found some pay in that, but the conditions were such

that we did not do any work except the drifting we

did in that shaft. All these discoveries were in the

neighborhood of the southeast corner of the claim. I

also made a discovery about halfway up the west line

and practically on the line. Eight up on the edge of

the line, we sunk a shaft there. I panned it myself.

We discovered gold in the bedrock and clay coming
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(Testimony of Harry M. Ball.)

down to bedrock. I drifted about forty feet in the

summer. So much mud came down I got disgusted

and quit. I do not think the pans from there would

average more than from three to five cents. I made
that discovery in July and August, 1906. There has

been full.y one hundred dollars worth of work done on

the ground for each year, in 1901 to 1908. Some I

did, and some the Wild Goose Mining & Trading

Company did.

Q. Do you know as to 1908?

A. Only by being on the ground, and I know there

has been several shafts sunk for 1908.

Q. Now, what has been the character of this

work—well, for instance, has it been extensive or

otherwise ?

A. Most of it has been extensive.

Q. AVhat is the most, in any one .year, that you

know of having been done on the claim ?

A. Well, as a minimum estimate I should say

$3,000.00; that was in 1905. In 1906 there was a

shaft sunk and timbered and about one-hundred feet

of drifting done. There was also other work done

in 1906. In 1907 considerable drifting was done

from this shaft I have just mentioned; I should say

at least 1,200 feet of bed rock uncovered, 1,200 square

feet at least. Actual mining operations were being

carried on. In 1908 1 saw one shaft sunk and I know

that some drifting operations were carried on from

that shaft. The shaft was in the neighborhood of

fifty feet deep. He took out a considerable dump. I

have considered that I was partly in possession of the

ground up until thelst of December, 1907, when I sold
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(Testimony of Harry M. Ball.)

my interest. I had a half interest up to that time.

There were two or three people interested with me the

first two or three years, one by the name of Perkins

and one by the name of Twombley, and afterwards

the Wild Goose Company notified me they had bought

their interest. During all this time I lived near the

southeast corner of this claim on the adjoining claim,

about 120 feet from this claim. I never knew this

claim exceeded in area twenty acres of ground. I have

now been informed that it does. I first became aware

that there was a fraction or that there was an excess

there, I think about the middle of August, 1908. It

was brought to my attention because a fraction was

staked off the north end of the claim. I do not know

who were the locators of it. I saw the stakes set up

and the rest was hearsay. Th^ is the first time I

knew that the claim was excessive. The fraction was

a triangular-shaped piece off the northwest corner.

Q. Now, Mr. Ball, has the Wild Goose Company
any personal property located on this claim ?

A. Yes, sir ; some oil-tanks. They were placed there

in 1904, I think. They are used to supply oil to the

pumping plant just south, about one hundred yards

from the pumping plant to this claim. To the best

of my knowledge and belief the stakes of the Navajo

were in the same position on August 12, 1908, in

which I placed them January 1st, 1901.

Cross-examination.

(ByMr. GRIGSBY.)
I sold the first half of the claim in February, 1902,

and in December, 1907, the other half. I transferred
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(Testimony of Harry M. Ball.)

the first half to O. C. Perkins and A. J. Twombley.

I do not know absolutely how long they held it. The

Wild Goose did the assessment work for the year

1902. I do not know why they did it, except this Mr.

Perkins was working for them. In February, 1902,

I sold half to this Perkins and another party and the

Wild Goose did the work. I suppose they did it for

Perkins' and Twombley 's benefit. I was told that.

I did not do the work myself. The work for 1903

was done in the same manner. The work in 1902 was

done about in that neighborhood there, in that direc-

tion (pointing down in the lower left-hand corner of

the claim), and a hundred and fifty feet north of the

south line and probably two hundred feet east of the

west line of the claim, approximately. They did some

trench digging and they had a hand drill there. They
did not take out any dump. There was no other work

done on the claim that year. In 1901 we sunk a dis-

covery shaft; that was all in that year. The work

for 1903 was in the same neighborhood and that for

1902 about fifty or one hundred feet away. It was

just the same character, and no dump was taken out.

No other work was done on the claim that year so far

as I know. In 1901 I did the assessment work. I

sunk a shaft myself, and took out a dump. I esti-

mate I mined out between 1,600 and 1,800 square feet

of bedrock, and took out approximately $2,000.00.

Q. That was within that triangle marked as the

Pump Fraction? A. Yes, sir.

Q. Was that all the work done in 1901 ?
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(Testimony of Harry M. Ball.)

A. No, sir. A shaft was put down near the north-

west corner. No dump was taken out out there. In

1905 I put down a shaft about seventy feet north-

west from the one I had previously sunk. I took

out a dump. I mined out about six or eight hundred

feet and took out approximately a thousand dollars.

We also put a shaft down a little to the northwest

from those works, probably about forty feet away

from the former shaft. We took out what pay was in

the bottom of the shaft, and made drifts out from it.

We did not sluice it up. In 1906 one part of the work

was this shaft sunk on the west line about half the

distance north and south. That was on the Navajo,

and no dump was taken out there. The rest of the

work was a shaft sunk down about forty feet from

discovery shaft here, in the fall.* We did some drift-

ing that fall, but no mining. In 1907, the work

was done from this last mentioned shaft, and con-

sisted of mining there. We took out between four-

teen and fifteen hundred dollars. I was not in pos-

session in 1908. The work was done in this neigh-

borhood here (indicating the southern corner of the

claim).

Q. I will ask you, Mr. Ball, if any work was done

on that claim anj^^here except within that triangle

which is designated on that map as the Pump Frac-

tion?

A. What do I understand from mining?

Q. Taking out money?

A. Yes, sir. Bight down near the oil-tanks.

That was in the winter of 1901 and spring of 1905.
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It was done by a man named Mclntyre and another

man called Capt. Hill; one or two others with them

sunk a shaft there and did some drifting. They were

working under an arrangement with John Elliott,

who was formerly interested with Perkins, and after

that he had an agreement with me that he could let

some parties mine on the ground and I could mine on

the other piece independently of each other. I do not

know how much they took out. I do not think it was

over a couple of hundred dollars at the most. In

1908, there was no money taken out. There seems to

be a dump, I could not say how large. It is not

sluiced up. They worked there in the fall of 1908,

and worked up to the 5th of January and then worked

later on in this year on the same ground.

Q. When did they quit working this year ?

A. I could not say. They worked through the

winter, lapped from one year through into the next.

They started to work last fall after the close of navi-

gation. One of them was named James Bayne. He

was working right in here (indicating the southerly

corner of the claim. I was living all the time on the

adjoining claim down near the southeast corner. If

there was anybody working on the Navajo in August

of this last year, I do not remember it.

Q. Do you know whether there were any cabins on

the claim at that time?

A. I could not say as to that. I think there was

nothing on the claim in August. Mr. Bayne moved

one cabin on; I presume it was later than August.

There was a cabin moved up on to this corner some
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where. I do not know who moved that on. It has

been used by parties that I know, the Joneses and Mr.

Cook.

Q. Do you know anything about what that tri-

angle is there that is marked the Pump Fraction

(pointing to the map) ? Do you know when that

came there, what is represents %

A. I understood there was a fraction staked in

that corner. I have seen the stakes. I did not read

the writing on them. I read the location notice. It

was called the Pump Fraction. A Mr. Lanagan pur-

ported to be the locator. I do not remember the date

of the notice. I saw the stakes the day they were

put up. It was later than the month of August. I

could not swear as to September^ It might have been

September or later.

Q. How much gold in value altogether, Mr. Ball,

has been extracted from the Navajo since the location

thereof, to your knowledge, from that part which is

contained within the area of that triangle designated

as the Pump Fraction ?

A. Approximately forty-five to forty-six hundred

dollars.

Q. Examine that map, Mr. Ball. Does that map
approximately represent the Navajo as you staked it ?

A. I think so.

Q. Will you point out on that map the shafts you

sunk within the triangle in the southeast corner.

A. The shaft marked here as discovery shaft, and

another shaft near by, and another shaft. Those are

the ones I have testified to.
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Q. What are those other marks there?

A. There is a shaft there and another shaft here

that was sunk by laymen of mine. They were laymen

at the time I had an interest in the claim. I really do

not know who owned the other interest. This Mr.

Elliott claimed to have an option to bu}^

Q. And this shaft down in the corner?

A. This shaft here was jointly between the Wild

Goose Mining & Trading Company and myself. No
money was sluiced up there. We took out what little

there w^as in a small drift.

Q. You see these shafts there which are sur-

rounded by areas in red ? A. Yes.

Q. State whether or not that area in red approx-

imately represents what you worked out,—the ground

which you worked out?

A. To the best of my recollection, I should think

it did.

Q. And is that so as to each area marked there in

red?

A. Yes, it is similar to the shape.

Q. Was the Wild Goose Company interested in

mining out any of that ground ?

A. Part of it around this area here (indicating

the lower red mark). About fourteen hundred dol-

lars was taken out of that.

Q. Where is your initial stake, Mr. Ball ?

A. Placed in about that vicinity (pointing to spot

upon Defendants' Exhibit One [1], marked initial

stake). I have seen all of my stakes except the in-

itial stake and the southwest corner stake, a number
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of times each year since I have had the claim. I

couldn't say whether or not my initial stake was there

last summer. It was broken off several years ago

any laying partly on the ground, and it is not evident

at a distance.

Whereupon defendants offered the map above re-

ferred to in evidence as an exhibit, and the witness

was examined by Mr. White, relative to the map.

Q. Have you computed the areas that you worked

out under ground with reference to the total area of

the claim, to find out whether those red marks are

correct representations of the the amounts you

worked out?

A. No. I could not say. I do not know. I did

not prepare the map.

(Examination by Mr. GRIGSBY.)

Q. Mr. Ball, did you give Mr. Jones the informa-

tion from which that map was made as to the areas

worked out?

A. No. I gave it to Mr. Hesse. Mr. Hesse is a

surveyor. I gave him that information last fall. It

was either last fall or early this spring. I gave it to

Mr. William A. Hesse who has been a surveyor

around Nome for some time. I have known him by

sight for several years. I do not know whether he is

a partner of Mr. Jones or not. I have no interest

whatever in this Navajo claim or the outcome of this

law suit.

Whereupon the witness was excused.

Whereupon the map was offered in evidence and

admitted as Defendants' Exliibit No. 1.



42 Daniel A. Jones and Charles D. Jones

And thereafter Mr. White offered in evidence certi-

fied cop.y of the location notice of the Navajo Claim,

dated Januar}^ 1, 1901, and recorded March 9, 1901,

signed by Harry M. Ball, which was admitted as

Plaintiff's Exhibit "A."

And thereupon plaintiffs offered in evidence the deed

from Harry M. Ball to O C. Perkins and Albert

Twombley, conveying an undivided one-half interest

in the Navajo Claim in this mining district dated the

7th day of February, 1902, which w^as admitted as

Plaintiffs' Exhibit "B."

Whereupon plaintiffs offered in evidence certified

copy of deed from 0. C. Perkins and Albert Twom-

bley to Charles D. Lane, conveying an undivided one-

half interest in the Navajo Claim, in this mining dis-

trict, dated October 17, 1905, which was admitted as

Plaintiffs' Exhibit ''C."

Whereupon plaintiffs offered in evidence certified

copy of a deed from C. D. Lane to the Wild Goose

Mining & Trading Compan}^ conveying an undivided

one-half interest in the Navajo Claim, in this Mining

District, dated October 17, 1905, which was admitted

as Plaintiffs' Exhibit "D."

Whereupon plaintiffs offered in evidence deed

from Harry M. Ball to Frank J. Kolash, conveying

an undivided one-half interest in the Navajo Claim,

in this District, dated December 3d, 1907, which was

admitted as Plaintiffs' Exhibit ''E."
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Whereupon FRANK J. KOLASH, being first

duly sworn, testified as follows on behalf of the

plaintiffs

:

[Testimony of Frank J. Kolash, for Plaintiffs.]

My name is Frank J. Kolash and I am one of the

plaintiffs in this action. I am familiar with the

Navajo placer mining claim and have known it since

about 1904. I own an undivided one-half interest in

that claim, which I purchased from Harry M. Ball,

who just preceded me on the witness stand. I paid

for that interest $1150.00. I have done no work on

the claim personally but have through my laymen. I

acquired my interest in 1907. Since I acquired my
interest in the claim my lessees have worked near the

center of the claim from north to south.

Q. Mark the place with a number and then it is

in the record.

Whereupon the witness drew five circles on the

plaintiffs' map and marked them A, B, C, D and E,

and indicated the places shafts had been sunk since

he had been an owner in the claim since 1907.

Q. (By Mr. FINK.) How many were sunk in

1908?

A. B, C, and D. They were ordinary 4x5 shafts

sunk to bed rock, which is about forty-five feet deep.

I do not know exactly how much drifting was done

from either of them but there was considerable done.

There was a good deal of work going on out there.

There was approximately a couple of hundred feet

of drifting done from A, and from B about fifty or

seventy-five, and from C perhaps one-hundred feet
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of drifting, all done in the year 1908. That is 1907

and 1908, from along about the first of November,

1907, until the middle of April, 1908. I discovered

gold on the claim in 1908, in the shafts marked B, C

and D. I had laymen out there and I went out there

quite frequently to see how they were getting along

and did a little panning mj^self. In B I got about

three cents to the pan, and in C about the same, and

in 1) about ten cents, average ten cents. That was

along in between the months of February and the

end of April, 1908. Since I have been an owner in

this claim the stakes of the claim marking the boun-

daries of the claim have been at the same places they

are now, except that the initial stake is not standing

at present. It is broken down ; the road runs along

there and the teams broke it off. They were in the

same jDOsition on August 12th last year. I went out

to the claim nearly every Sunday in 1908. I never

knew that claim as staked included more than twenty

acres of ground within its boundaries. I first be-

came acquainted with that fact on the 21st day of

August, 1908.

Upon cross-examination by Mr. GRIGSBY, the

witness testified as follows

:

I never heard that the claim was excessive until

the 21st of August. No one ever told me it was ex-

cessive until the 21st of August. Charlie Jones told

me then.

Q. How do you fix the date as the 21st of August ?

A. Why, I remember it. There was a boat in

that day, the "Victoria. '

' Charlie Jones told me this
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in front of the Board of Trade right—I just started

up the stairs that leads, up stairs above the Board of

Trade. I do not know exactly when I had been out

to the claim last before that, it must have been two

weeks before. I did not know at that time that it

had been staked, nor that any part of it had been

staked.

Q. Mr. Kolash, had you seen Dan Jones or Char-

lie Jones or Mr. Hesse on the claim prior to lugust

21st? A. No, sir, not prior to that.

Q. Hadn 't you seen Mr. Jones and Mr. Hespe out

there prior to that time in August, putting a thaw on

that claim? A. Not prior to that; no, sir.

Q. You are sure about that ?

A. Pretty positive. I saw them nearly that time.

Q. Did anybody tell you then that that claim was

excessive ?

A. Out there, no, sir. We had no talk about it;

just spoke, passed the time of day, that's all we did,

and I went on. I didn't discuss with Mr. Jones

where he put his stakes. We had no talk about the

stakes. He didn't show me his stakes.

Q. You say you made discoveries of gold in these

shafts you designated there ?

A. Yes, sir, and there was about two hundred feet

worked out of one of them, drifting. I was down in

that shaft while the drifting was going on. I did

not go down after it was done, just before they quit I

went down, a short time before they quit. Mr. Jones

never showed me the stakes of the triangle marked
the Papoose Fraction at any time.
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Upon further redirect examination by Mr.

WHITE the witness testified as follows:

The first time I knew that the Navajo Claim was

excessive was the 21st day of August, when Charlie

Jones told me so. No one was present besides me
and Mr. Jones. Mr. Jones came up to me and I

asked him if they were ready to sign up the lay

papers to them, to take their law on that quarter of

the claim, and he says, **No, we don't care to take

that lay now." He says, **We surveyed the claim

out there and found there is an excess there and

Ftaked oif a fraction off the northwest corner," and

I says, "Well, that's funny." That was the end of

the conversation. That was the 21st day of August,

and the first time I had any intimation there was an

excessive area within the Navajo boundary lines. I

didn't do anj^thing about it just then. The next day

I went up to see Mr. Gibson, he was managing the

Wild Goose then. We talked the matter over and

in a day or two I went out there to the claim, and I

saw the Jones Brothers and Mr. Hesse out there

working, putting down a shaft. I discovered they

had made a location of this claim. I did not examine

the stakes. I just saw new stakes wp there and I

supjDosed they were theirs. I did not examine the

location notice at that time ; subsequently to that I

did. The date on the location notice was the 12th of

August, 1908, which was prior to the time I learned

about it. I afterwards found out to a certainty that

the claim was excessive in area.

Q. How did you discover that ?
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A. We had Mr. Lanagan survey it.

Q. And when you discovered it, what did you do %

A. Cast off the fraction there. Drew in our lines.

Q. Indicate on the map what was cast off.

A. (Indicates the Pump Fraction.) The Pump
Fraction was staked by Mr. Lanagan. That leaves

within the lines of the Navajo Claim exactly twenty

acres. Neither Mr. Daniel Jones nor Mr. Hesse nor

Mr. Charlie Jones said anything to me prior to the

12th day of August, 1908, with reference to this claim

being excessive in area.

Upon recross-examination by Mr. GEIGSBY, the

witness testified as follows

:

Q. Didn't you go out to that claim the day after

Mr. Charlie Jones told you he had staked the frac-

tion?

A. No, sir. I don't remember exactly which day

of the week it was when he told me. I think it was

about Wednesday. I was standing near the Board

of Trade, right on the steps going up into the stairs

above, I think. I was going up to see Mr. Reed,

about nothing in particular, just to say hello.

Q. Weren't you going up to talk this case over?

A. No, sir. I think it was about three o'clock in

the afternoon. It was after dinner any way. I

know I came back from lunch. I fix it as the 21st

of August because the "Victoria" came in on the

21st.

Q. How do you remember the "Victoria" came

on the 21st of August ?
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A. Well, I—of course, in my records I always

have that date and I know the Victoria came in on

that date.

Q. Do you remember that independently of your

records or did you look up your records to find out

w^hen the ''Victoria" came?

A. I knew it was on the day the ''Victoria" came

in, in August.

Q. How do you associate going up and meeting

Charlie Jones with the "Victoria" coming in?

A. Well, I remember that I saw Charlie Jones

the day that the "Victoria" came in. I think the

"Victoria" came about eleven A. M. I hadn't been

down to see the passengers land. I saw Jones some

time in the afternoon, after lunch.

Q. When did you firs^t remember that it was the

day the "Victoria" came in that you saw Charlie

Jones %

A. Well, when this case came up, I got to think-

ing about the time they notified me and I knew it was

on that date. That was after this case came up and

I knew it was on that date and I was not sure what

the day was, what day the "Victoria" came in until I

looked up my records.

Upon redirect examination by Mr. WHITE, the

witness testified as follows

:

Q. Mr. Kolash, when Charlie Jones did notify

you he said to you that they staked the fraction ?

A. Yes. He said they did not want the lay any

more.
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ThereuiDon the plaintiffs offered in evidence the

amended location notice of the Navajo Claim, signed

by the Wild Goose Mining & Trading Company and

Frank J. Kolash, dated November 7, 1908, which was

introduced in evidence without objection and marked

Plaintiffs' Exliibit^'F."

Upon recross-examination by Mr. GRIGSBY, the

witness testified as follows

:

The date of our amended location of the Navajo

was November 7. That was the date we drew in our

lines. Mr. Jones ' location of the excess was August

12th. That was the date of his notice. He was

working out there on the ground between August

12th and the time we cast off, sinking shafts.

Q. You waited three months before you cast off

any excess?

A. Yep, before we got around to it. I believe the

date of the location of the Pump Fraction by Mr.

Lanagan was November 12th. I am not positive

about that.

Whereupon the witness was excused and

CHARLES D. JONES, after being first duly sworn,

testified for the plaintiffs as follows, upon examina-

tion by Mr. FINK

:

[Testimony of Charles D. Jones, for Plaintiffs.]

I remember the day I told Kolash to draw in his

lines. I know it in this way, from the date of the

location. It was the day the boys went out to stake

the claim, the same day.

Q. What time did you tell Kolash?
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A. I think I met him—my recollection of it is

that it was very close to noon, right about Gaffney's

store, on Front Street. I think Frank is mistaken

about that matter. When I told Frank he seemed to

be very indignant and turned and left me and went

up into John T. Reed's office, and didn't speak to me
for weeks. He seemed very much put out about it.

Q. Did you tell him in substance w^hat he testified

to, that you did not want a lay, that you had found an

excess and had staked a fraction ?

A. Well, it practically amounted to it, that Dan

had gone out to stake a fraction, and that the agree-

ment we had been figuring about we did not care to

go through with.

Wliereupon the witness was excused, and C, H.

MUNRO, being first duly sworn, testified for the

plaintiffs, upon examination by Mr. THOS. E.

WHITE, as follows:

[Testimony of C. H. Munro, for Plaintiff.]

My name is C. H. Munro. I am the manager of

the Wild Goose Company, one of the plaintiffs in

this action. I have had a conversation with Mr.

Daniel A. Jones with reference to his locating the

Papoose Fraction off of the Navajo placer mining

claim, after he located it. I had it in my office, the

Wild Goose office.

Q. Will you please state to the Court and jury

the substance of that conversation ?

A. Mr. T. M. Gibson and I were discussing his

staking a part of the Navajo. Mr. Jones was pres-
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ent and we were discussing the matter with him, and

we asked him why he had not notified us that he had

staked this claim or this fraction off the Navajo

claim, and the reason he said he had not notified us

was on account of once before a friend of his found

an excess in a claim out on the tundra here and he

had notified the owner of the excess and the owner

had gone out and staked it and shut him out of any

chance of getting in on the fraction, and Jones said

he wasn't going to take any chances in this case in

regard to the Navajo, that he found the claim was

excessive and he staked the excess before notifying

us about it.

Q. When was the first time you heard, or the

Wild Goose was notified with reference to this ex-

cess, Mr. Munro ?

A. It was about the last of August. It was after

Mr. Jones had staked the Papoose Fraction. I am
sure of that for the reason that Mr. Gibson told me
he had had a talk with Kolash in regard to the mat-

ter. I have examined the records in the Wild Goose

office with reference to the Navajo Claim, with refer-

ence to discovering its area, since this case was

brought, and I have not found anything among those

files or papers that would indicate that the Navajo

Claim was an excessive claim. I did not know that

it was excessive at any time prior to the time that I

was notified that the Papoose Fraction had been

located off that. The Wild Goosie was a party to

the casting off of the excess area of the Navajo Claim
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in November, 1908. It was cast off under an

amended location notice.

Upon cross-examination by Mr. GRIGSBY, the

witness testified as follows

:

The Wild Goose Company never made a survey of

the Navajo prior to the commencement of this suit

so far as I know. I have looked through the records

and never found any survey. I never talked to Art

Gibson about it.

WhereujDon the witness was excused and T. M.

GIBSON, being first duly sworn, testified on behalf

of the plaintiffs as follows, upon examination by Mr.

White

:

[Testimony of T. M. Gibson, for Plaintiffs.]

My name is T. M. Gibson. I was the manager of

the Wild Goose Mining & Trading Company in the

summer and fall of 1908. I never knew or heard

that the Navajo Mining Claim was excessive in area

until the Papoose Fraction was staked. At that

time Mr. Kolash informed me that Mr. Jones had

staked this fraction from the Navajo, and then I

learned that Jones had surveyed it and found it ex-

cessive in area. This was after Jones had staked.

I had a conversation with Mr. Daniel A. Jones with

reference to the matter shortly after he staked it. I

don't remember the exact date but it was probably

in August of last year. In that conversation I told

Dan I didn't think he had any right to stake this ex-

cess; that if there was an excess we didn't want to

cast it off just the way he staked, and I asked him to
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pull up his stakes and let me cast o&. the excess where

we thought best for the company. I told him we

would not cast it off just as he had staked it. I told

him we would probably cast it off the north end of

the claim, but he would not agree to take that strip.

He said it would not be on the paystreak, or it

would be too narrow, or he didn't want it, or some-

thing, and he would not agree to pull up his stakes.

Q. Did you or did you not agree to cast off the

excess for his benefit? A. I did.

Q. From your knowledge of the conditions sur-

rounding that section of the country out there, do you

know whether that was the most likely portion of the

claim to contain the paystreak 1

A. It aiDpeared to be so at that time, yes, sir, for

the reason that to the south and west of it there was

some work which showed j)ay and to the north and

east there was work that showed pay, and it would

appear that there was a paystreak angling across the

northwest corner of the claim and something in line

with the longest way across it, something like the

name runs across it there (referring to the map), or

possibly a little more toward the center of the claim

on the north end, and then down to this lower corner

(indicating the Papoose Fraction). I don't know

as actual mining operations w^ere exactly going on in

that neighborhood at the time he staked it, but there

had been work carried on there and the conditions

were known there. I was not present in the court-

room when Mr. Munro related the conversation be-

tween himself, myself and Mr. Dan Jones in the
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Wild Goose office subsequent to the time Jones

located this Fraction. I remember having a conver-

sation with Mr. Jones at about that time and place.

I had a conversation with Dan in the Wild Goose

office some time in the month of August. I stated to

Dan on that occasion that we didn't know that the

Navajo claim was excessive. The Wild Goose Com-

pany, as far as I knew and I was its manager, was

not aware that it was excessive, and if it were exces-

sive we should have the right to cast off the excess,

in my opinion, where we thought best, where it would

least damage the original location. I told him we

did not want to cast—wouldn't want to cast it off as

he had staked it, asking him to pull up his stakes and

let me cast off the excess where I chose, and then he

could take it; asked him why he had not staked it

across the north end of the claim instead of cutting

it angle-wise across the corner as he did. He said

why he did not speak to us at first about the matter

and let us cast off was he said to do that would give

us a chance to locate the excess and he would not have

any chance to get it ; that he thought the best way was

to stake it first and then notify us. I haven't but

very little knowledge of what work was done on the

Navajo claim in 1908. Mr. Ball was working there

under some lease arrangement, but I have no per-

sonal knowledge of the work other than a general re-

port made to the office about the work that was done.

In 1908, the Wild Goose Company had on the Navajo

claim an oil tank for the Wild Goose Pumping Plant.
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That tank is in use when the pumping plant is being

used. I am not at present connected with the Wild

Goose Company.

Upon cross-examination by Mr. GEIGSBY, the

witness testified as follows:

I would not be able to say exactly how long those

oil-tanks have been there. It is three or four years.

They have been there since about the time the Kelly

Exploration Company began shipping oil in here.

Q. Now, you said a while ago, Mr. Gibson, did

you not, that you told Mr. Jones that if he would pull

up his stakes you would cast oif on the north end of

the Navajo*?

A. Well, I told him if he would pull up his stakes

I would cast off the excess, jes. I suggested the

north end. I don't know as I made it positive that I

would cast off the north end, the strip across the

north end, but I talked with him about taking a strip

off the north, which he refused to consider on the

ground that it wouldn't cover the paystreak and he

didn't want it.

Q. Did you agree to let him have the strip off the

north end positively?

A. Well, there was no agreement about it, but I

was talking as the man in control of the Navajo claim

and feeling that I had a right to say where the excess

should be cast off, and that if he would take up his

stakes I would cast off the excess and then he could

take it if he wanted it. I only spoke of the north

end but I do not think I told him positively I would
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cast off a certain piece. I was in control of the Na-

vajo representing the Wild Goose Company. Mr.

Kolash had authority over it as co-owner in the claim.

He had no authority to bind the Wild Goose, although

at that time he was doing the negotiating with the

Jones brothers for this lease. He spoke to me about

it and I told him to make out such a lease as was used

here and I would sign it for the company. He was

negotiating with the authority of the Wild Goose but

he could not sign it, wouldn't have any control over

it. He would have to submit it to me and I would

sign it provided it met my approval, but I authorized

liim to have the negotiations and make such a lease

that we could agree upon.

Whereupon the witness was excused, and it was

admitted by the defendants that the Wild Goose

Company is a corporation organized under the laws

of California and doing business in Alaska, being a

foreign corporation.

Thereupon W. H. LANAGAN, being duly sworn,

testified for the plaintiffs as follows, upon examina-

tion by Mr. White

:

[Testimony of W. H. Lanagan, for Plaintiffs.]

My name is W. H. Lanagan. I am a mining en-

gineer, and I prepared that map upon the wall from

a survey which I made. I based my survey upon

the stakes of the Navajo Claim as they were pointed

out to me by different parties. I think there were

none of the stakes which were marked so as to be

recognizable, but from a description of their location
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which I had from Jack Ellis and from the adjoining

claims, I determined the four corners of the Navajo

claim. I have seen Mr. Ball's location notice of

that claim. That map correctly represents the area

of the Navajo Claim as marked upon the ground,

with the exception of the south center stake which I

did not find on the ground.

Q. How did you locate that stake?

A. I put that stake in the center of the south line.

The stakes at the north end of the warehouse and at

the corner just west of the oil tanks were in and I put

the center stake half way between them. The draw-

ing in the northwest corner of the map indicates the

Papoose Fraction, acd the three corners of that

Papoose Fraction shew the location of the stakes

thereof as I found them when I made the survey of

the Navajo. The pordon of the map marked Pump
Fraction, in the southeast corner, indicates the frac-

tion which I cast oil from the Navajo Claim in

amending the location and reducing the area of the

original location to twenty acres. I prepared the

amended location ard made that survey under in-

structions from the Wild Goose Company and Mr.

Kolash. After makj ng this survey I found the area

of the original Navajo Claim was 22.57 acres, and

since the amendment has been made, it is twenty

acres.

Whereupon plaintiffs offered the map referred to

by the witness in evidence and it was admitted with-

out objection and marked Plaintiffs' Exhibit "G."

Whereupon the plaintiffs rest.
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Whereupon DANIEL A. JONES, having been

duly sworn, was recalled and testified for the defend-

ants as follows, upon examination by Mr. GRIGS-

BY:

[Testimony of Daniel A. Jones, for Defendants (Re-

called) .]

My name is Daniel A. Jones. I have lived in Nome

six years, and am a civil engineer and surveyor. I

have only staked one mining claim in the N(»me dis-

trict. It is called the Papoose Fraction. I staked

that on the 12th day of August, 1908. It is off the

second tier of benches off of Center Creek. I have

know^n a claim known as the Navajo since last

August. The first time I was ever on that claim to

examine it was the 9th of last August, I think, was

the 9th or the 10th. I knew who owned the Navajo

but had made no agreement with them relative to

taking a lease on the claim. I was figuring on going

in on a lease.

Q. Had anybody made an agreement for you ?

A. No, nobody had made an agreement for me.

I had not been personalh^ offered any lease. An-

other person with whom I expected to associate my-

self had been offered a lease on the Navajo, on the

north half of the Navajo. That was Gene Van Ors-

dale. I do not know exactly when the offer was

made but I think it w^as in August, the first of

August. After that Gene Van Orsdale says that

Kolash had agreed to give him the north half of the

claim or five hundred feet. He went out and told us

to go up and see Kolash and get the lease, and so my
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brother Charlie went up to see Kolash, who said he

was only going to give him four hundred feet, and

Charlie told him of his understanding of it with Van

Orsdale. Charlie came back and told me that would

not give us only four hundred feet and half of the

claim, and I said, "Well, we will go out and look at

the ground and see whether we want to take a lease

on it." That was the occasion of my first going on

the ground. I had never examined the ground be-

fore that with a view of taking any lease on it, nor

had I talked with any of the owners about it. When
I went out there on the 9th of August, I started in

to stake off the lease, to stake off what the terms of

the lease called for, the four hundred feet, to size it

up and see whether we wanted to take it or not.

Charlie and W. A. Hesse were with me. In measur-

ing the north line I found it to be large, and I

measured the west line to divide it in half and I saw

that was large, and so I said, "There is a fraction

here and I am going to survey the claim," and then

I went on and ran the south line of the claim. I

had my transit with me. I am not positive whether

it was the 9th or 10th of August. It was raining and

a very miserable day so we came back to town and

went out the next day and made a complete survey

of the claim, and found out where the north ....
found out positively that we had the right stakes and

then we made a complete survey of the claim and

came in to compute it. Found the area to be 22.531

acres. It was the same claim just described by Mr.

Lanagan. I think there is a difference of .04 of an
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acre. After that I went out on the 12th day of

August and staked the fraction. I put in three

stakes, one at the point marked 1 in red, figure one,

and the initial stake, and I then ran N. 71° 2V W.
and placed this stake No. 2, and then ran north 662.2

feet to corner No. 3 and placed that stake. I had not

read the location notice of the Navajo claim before

staking the Papoose. I believe I did read the record

of it but I am not positive of that. I knew where the

initial stake was supposed to be on the Navajo. I

understood it to be in the center of the south line. I

staked the excess off the end furtherest from the

initial stake, on the closing side of the claim, what I

would what I would call to be the closed side of the

claim.

Q. Explain that to the jury.

A. Well, this is supposed to be their initial stake

(indicating) and then start out and run so many feet

to corner No. 1. Now, this initial stake is knocked

out, not on the ground at all. My understanding was

it was the rule, . . . the stakes are in the

ground, and then they run so manj^ feet to corner

No. 1; now you come so many feet north and fix

corner No. 2, now then back to No. 3 and No. 4;

now, when the}^ fixed these three points, why my way,

the proper way of staking the fraction, would be to

take it off this closing side, because there are three

points already fixed. I wanted that piece of ground

any way. I preferred that piece of ground to any

other, so I staked that.
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Q. Now, prior to the time that you staked that

claim, put down your stakes, did you send any notice

to either of the owners ?

A. Yes, sir, the day I went out to stake it.

Charley . . . the morning I went out to stake

the claim I told Charlie to go and tell Kolash that I

saw the claim was in excess and I was going to stake

a fraction.

Q. What time in the morning did you tell him

that? Before you w^ent out there?

A. When I went out there. I think I left my office

to go out and stake it and he left at the same time

to go and tell Kolash. I got out to the claim between

ten and eleven in the morning, I think. The next

day I saw Mr. Kolash on the ground out there. I

was putting in a thaw. I got one pipe line from the

boys that were working a lease on the claim that ad-

joins it on the west, and stretched the pipe line over

from their boiler and started in to sink, put in a

thaw to sink a shaft. I am positive that Mr. Kolash

was out there at that time. I talked with him. I

told him, I am sure I told him at that time that the

claim was excessive. I showed him my stakes. I

am not positive how soon after I staked this claim I

talked with the representatives of the Wild Goose

Company with reference to having staked it. I will

say a week or ten days; I am not exactly positive.

I talked with T. M. Gibson and Mr. Munro in the

Wild Goose office.

Q. State whether in that conversation with Mr.

T. M. Gibson and Mr. Munro, or either of them, Mr.
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Gibson intimated to you in any manner that if j'ou

would pull up your stakes he would cast off any part

of the Navajo on the north end.

A. No, sir; he made me no direct offer at all. I

met him on the street, I was going in to collect a bill,

and met him on the street, and he said, "Well, Dan,

I suppose you have staked that fraction out there

on account of Judge Moore's decision in the Good

Hope case," and I went on in the office with him

and w€ had quite a conversation, and he said he

didn't think I had a right to elect the portion of the

claim that I wanted. He thought that I was taking

all the pay streak off the claim, and I told him my
reasons. He asked me why I hadn't notified him

before I staked it, and I told him for the simple rea-

son that I had a case of that once before where I

notified the owner of an excess and they had gone

and staked it off, and staked it themselves, and I

put the ... I wanted to put these stakes in so

as to protect myself so that I would get the excess my-

self, and I asked him what—I do not remember

all the conversation, just the substance of it—what

we could do about it. "Well," he says, "you go and

pull up your stakes and we will cast off the fraction

;

if you want what we cast off you can have it." He
asked me why I hadn't staked a fraction parallel to

the north line. But he didn't . . . but he said

he would cast off a fraction, he never designated any

place that he would cast it off, never made me any

direct offer whatsoever. I went to work on this

claim the next day after I located it, started to put
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in a thaw and sink a shaft. I don't know exactly

how long we worked there. We stopped when we

got the shaft down about twenty odd feet and did

some surveying, and was gone eight or ten days, and

it sloughed so big that we lost the shaft and had to

start a new one. I think we got down to bed rock

in the shaft the latter part of September. I was in

town then as a witness in that Bear Cub case when

they got to bed rock.

Q. And when did you make your discovery of

gold, if any"?

A. In the latter part of September, in the second

shaft. I found just a few colors. I don't think we

had a cent in the pan. After that I drifted about a

hundred feet and got better prospects. We got a five

cent pan on about the 1st of October, I guess.

Q. Was there anybody on the Navajo claim the

day you located it, on any part of the Navajo?

A. No, sir.

Q. Nobody in possession of it ?

A. No, sir.

Q. Any buildings on it ?

A. Two oil tanks. One was on it and the other

was partly on it.

Q. While you were working on the Navajo and on

the Papoose sinking a shaft in which you made your

discovery, was anybody working on any other part of

the Navajo ? A. No, sir, not at this time.

Q. You stated that you made your discovery, the

first one, the latter part of September?

A. Yes, sir.
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Thereupon Mr. Grigsb}^ offered in evidence cer-

tified copy of the location notice of the Papoose Frac-

tion, which was admitted without objection as De-

fendants' Exhibit No. 2.

Q. How many acres does this Papoose Fraction

contain ?

A. 2.531. That leaves twenty acres in the Na-

vajo. I posted a copy of that notice on my initial

stake at the time I located.

Whereupon the witness was excused, and FEANK
J. KOLASH, being called by the defendants, testified

as follows, upon examination by Mr. GRIGSBY:

[Testimony of Frank J. Kolash, for Defendants.]

Q. Mr. Kolash, prior to the 12th day of August,

did you have authority from the Wild Goose Com-

pany to negotiate with third parties with reference

to a lease on the Navajo? A. Yes. sir.

Q. And did you negotiate with Gene Van Orsdale

some time in August for a lease?

A. Not in August, in July just before he went

out. He went outside, and before he went out I went

to him and asked him to take a lease on the Navajo,

and told him he could have five hundred feet down

the east side line, the west side line, the northwest

quarter of the claim. I did not tell him he could

have half the north end.

Q. Five hundred feet off the north end, five hun-

dred feet running north and south taken off the north

end of the claim?

A. No, no, sir. Before Mr. Van Orsdale went

out he said he was trying to get some one in with him.
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He never mentioned anybody, neither Mr. Jones nor

any one else. The first time I talked with anybody

by the name of Jones about taking a lease was about

the 25th of July, as near as I can remember. I

think the first conversation I had was with Charlie

Jones. I would not be positive as to which one I

had the first conversation with. That was in the

latter part of July, and he told me that Van Orsdale

was coming back, and Van Orsdale had told him to

come and get the lease of me. Charlie Jones came

to me and said that they wanted the lay on the north

end of the Navajo, and I told him I could not give

them a lay on that because I had promised it to Gene

Van Orsdale, and he said that Gene Van Orsdale

and they had agreed to go in together. I said that

Gene never said anything to me 'about going in with

them and I would talk to Mr. Gibson about the

•matter and see whether he would hold it over for

Mr. Van Orsdale until he got back or let the Joneses

and Mr. Hesse take a lay on it at this time. The

next conversation I had was in the North Star Res-

taurant, With Dan Jones and Mr. Hesse. They

came to me and wanted to know if we had decided

to let a lay on that part to them, and I told him yes,

that they could go out there and look over the ground

and see what they thought about it, and then if they

decided to take a lay to come in and notify us and

we would have the agreement drawn up. That con-

versation must have been two or three days after I

had talked with Charlie, or prior to the first of

August. I think the amount of ground they were to



66 Daniel A. Jones and Charles D. Jones

(Testimon}^ of Frank J. Kolash.)

have was specified in that conversation. They were

to have four or five hundred feet of the west side and

the quarter of the northwest corner of the Navajo

claim. I guess that was all the conversation I had

until Charlie Jones met me and said they had staked

the fraction. . Well, just—no, I had one more con-

versation with Mr. Hesse in front of the postoffice.

I don 't remember having any other conversation with

Charlie Jones in which I told him I could not give

him but four hundred feet. I rather think it was

five hundred feet, I would not be positive. That con-

versation with Charlie was at the postoffice. He
came up after the lease.

Q. You told him you could not give him but four

hundred feet?

A. Perhaps I did, I would not be positive

whether it was four or five hundred feet.

Q. Did he agree to take it?

A. Well, 3^es, he agreed that they would go out

and look the ground over.

Q. Did he agree that he would take four hundred

feet?

A. Well, I rather think that he wanted the half,

the north half.

Q. Didn't he tell you he understood from Gene

that Gene had been promised the north half, and that

he had come up there for the lease and thought it was

ready ?

A. No, I don't have any recollection of that.

Q. Didn't he tell you he could not take four hun-

dred feet because it was Gene Van Orsdale's lease?
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A. I have no recollection of that.

Q. According to your recollection you simply

told him he couldn't have but four hundred feet and

he went out to the ground, he said he would go out

to the ground and see if he wanted it or nof?

A. Yes, sir.

Upon cross-examination by Mr. Fink the witness

testified as follows:

The terms of the lease and royalty had not been

agreed upon. They were mentioned, I do not know

as we wore agreed to them. I made an offer to them

what wp would let them h^ve the ground for.

Q. Then the fact of the matter is that there was
no definite agreement upon your part to give them

any certain lease or definite agreement on their part

to accept a lease 1 A. No definite agreement.

Q. And the thing was in a state of negotiation?

A. State of negotiation, yes. They were to go

and look over the ground and see if they would take

a lease under the terms mentioned and the lease was

then to be drawn up and signed.

Q. Now, why were they so particular about the

north end, do you know?

A. Why, the conversation I had with Mr. Hesse,

I pointed out to him where I thought the pay streak

ran. I thought it ran ri^ght diagonally through the

Papoose Fraction.
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Whereupon the witness was excused, and

CHARLES D. JONES, being recalled for the de-

fendants, testified as follows, on examination by Mr.

GRIGSBY:

[Testimony of Charles D. Jones, for Defendants

(Recalled).]

I heard the testimony of Mr. Kolash and I am
the Charlie Jones he referred to. I had a conversa-

tion with Mr. Kolash, about the lease on the Navajo,

in the postoffice. I went there to get the lease

papers. I went into Kolie's office and said, "Kolie,

I have come for those lease papers of Gene's.

"Why," he says, "that lease ain't drawn up."

"Well," I said, "I saw Gene just before he left for

the boat and he told me the lease w^as all drawn up

and all I had to do was to come here and get the

lease," and he said, "Well, they ain't drawn up yet;

I will have to get it drawn up." And then he says,

"Besides, I have been thinking over that, and I am
going to cut that claim into four pieces and I will

give you the northwest corner." He said at that

time the northwest corner. I said, "Kolie, that ain't

according to my understanding with Gene. My un-

derstanding with Gene was that you gave him a lease

on the north half of the Navajo claim, and that was

the arrangement that we agreed to put our ma-

chinery on there to work on that lease, on it, being

the north half of the Navajo." And he said, "I

didn't tell him that; I told him the northwest cor-

ner." He said, "If he has got that idea, I'll give

you half the length of the claim and four hundred
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feet along the north line." ''Well," I said, "I have

no authority to change Gene 's lease. The agreement

between Gene and I was to work on this north half

of the Navajo, but I will go out and look over this

four hundred feet and see where it comes to, and let

you know what w^e will do about it." Then I left

and went out and went down to see my brother and

Hesse, and the next day we went out to see where this

four hundred feet would come.

Upon cross-examination by Mr. FINK, the wit-

ness testified as follows:

Q. What interest have you in this law suit, if

any?

A. I have a quarter interest in the working of

this ground. Hesse has no interest whatever. He
never had any interest in the location. Dan located

it right at the start, and we made a working agree-

ment to work the ground as we arranged to with

Van, to work this lease if he could get it, and that

was the agreement Gene had taken outside.

Q. Is Hesse in this working agreement that you

have with Dan?

A. He is out now. He has been with us all

winter. He w^as to have a quarter interest in the

w^ork; we all four w^orked there, you see, and in the

W'Orking of this ground Hesse had a quarter interest

with us. None of us had any interest in the location.
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Whereupon the witness was excused, and

EUGENE VAN ORSDALE, being first duly sworn,

testified for the defendants as follows, upon ex-

amination by Mr. GRIGSBY:

[Testimony of Eugene Van Orsdale, for Defendants.]

My name is Eugene Van Orsdale. I was outside

last summer. Before I went out I had negotiations

with Mr. Kolash with reference to taking a lease on

the Navajo Claim. Mr. Kolash asked me to take a

lease on the claim, and said, "I will give you the

north half or five hundred feet, the north half of the

claim anyway, off the north end of the claim." I

went out I guess, a week or so, maj^be, I think, after

that. I arranged before I went with the Jones boj^s

and Hesse to take that lease. The morning I left for

the outside I went up to the postoffice and told Mr.

Kolash that the Jones boys and Hesse were going

in with me, and if that yould be all right they would

come in and get the lay papers if everything was all

right. He said it was all right and I told the Jones

boys the same day that Kolash said it was all right

and that they could get the lay papers any time they

went up and asked for them.

Upon cross-examination by Mr. FINK, the wit-

ness testified as follows:

There was never any percentage mentioned to me
under the lease. No percentage was mentioned at all

to me.

Q. How could you have an agreement for a lease

without mentioning what the percentage was?

A. Well, I didn't have any, only just the ground

was all I had any agreement about at all. I sup-
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posed they would fix up the per cent, when they got

the papers. I supposed that it would be fixed up,

put in the paper any way.

Upon redirect examination by Mr. Grigsby, the

witness testified as follows

:

Q. State whether or not you had previously been

a layman under Mr. Kolash?

Q. Did you have any understanding as to what

the royalty would be based on?

A. I had always been paying twenty-five per

cent, and the boys wanted me to go to them and ask

them to reduce to twenty per cent, but I thought

that he would put in twenty-five, but I never talked

to him on the subject. The ground would hardly

stand twenty-five per cent.

Whereupon the witness was excused, and W. H.

LANAGAN, being recalled by the defendants, testi-

fied as follows, upon examination by Mr. GRIGS-
BY:

[Testimony of W. H. Lanagan, for Defendants (Re-

called) .]

Q. Mr. Lanagan, did you stake the Pump Frac-

tion for yourself or for the Wild Goose Company?

A. For the Wild Goose Company.

[Motion for a Verdict for the Plaintiffs, etc.]

Whereupon, both sides rested. And Mr. Fink, on

behalf of the plaintiffs, moved the Court to direct a

verdict in favor of the plaintiffs and against the de-

fendants, for the reason that there w^as no substan-

tial conflict in the testimony and under the law the
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plaintiffs were entitled to recover, which motion the

Court granted, to which ruling of the Court defend-

ants then and there excepted, said exception being

allowed. And thereafter the Court instructed the

jury as follows:

[Instructions of the Court to Jury, etc.]

"Gentlemen of the Jury, you have heard what the

Court has said in regard to this case and—on the

evidence we are of the opinion, as I said before, that

in view of the facts, the undisputed facts, here pre-

sented in the case, and in the opinion of the Court on

the law governing the case, you can do nothing else

but return a verdict for the plaintiffs. Accordingly,

I now direct you to render a verdict for the plaintiffs

in this case. The form of the verdict will be pre-

sented to you; you will select one of your number as

foreman to sign in your behalf."

To which instructions the defendants then and

there, in the presence of the jury and before the jury

retired to consider their verdict, excepted for the

reason that there appeared in the testimony a sub-

stantial conflict to be passed upon by the jury, and

for the further reason that upon the evidence pre-

sented the law did not entitle the plaintiffs to a ver-

dict, which exception was duly allowed.

Whereupon, in accordance with said instructions,

the jury selected J. W. Wright as foreman and re-

turned a verdict in favor of the plaintiffs.
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Plaintiffs' Exhibit "A."

#9104.

NOTICE OF LOCATION PLACER CLAIM,
NORTHWESTERN ALASKA.

NOTICE IS HEREBY GIVEN, that the under-

signed in compliance with the requirements of the

Revised Statutes of the United States, has this day

located the following described placer mining

ground, viz:

Commencing at initial stake located 320 feet west-

erly from the Northwest corner of the Coal Bunker

Warehouse of the Wild Goose Railroad about 130

yards North of Snake River, thence from said initial

stake easterlj^ 330 feet to stake No. 1; thence north-

erly 1320 feet to stake No. 2; thence westerly 660 feet

to stake No. 3; thence southerly 1320 feet to stake

No. 4; thence easterly 330 feet to initial stake. This

notice is posted at the south center end stake of said

claim.

Situate in the Nome Mining District, Northwest-

ern Alaska.

This claim shall be known as Placer Claim the

NAVAJOE Discovery on the Tundra, Northwestern

Alaska, Located January 1st, 1901.

By HARRY M. BALL.

Witnesses: HOWARD CLARK
JNO. C. RUEHLMANN.

Filed for record 2:27 P. M. Mch. 9th, 1901.

R. N. STEVENS,
Recorder.

Geo. W. Comerford,

Deputy.

(Vol 86, page 359.)
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United States of America,

District of Alaska,

Precinct of Cape Nome

I, F. E. Fuller, United States Commissioner and

Ex-Officio Recorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 9104, the same being Location Notice

Navajoe Discovery on Tundra, as the same appears

of record in Volume 86, at page 359 thereof, of the

records of my office.

Witness my hand and the seal of the said office this

Ninth day of March, 1909.

[Seal] F. E. FULLER,
Recorder.

Plaintiffs' Exhibit *'B."

#14371.

THIS INDENTURE made the twenty-seventh

day of February, A. D. 1902, Between HARRY M.

BALL, of Nome Alaska, the party of the first part,

and 0. C. PERKINS and ALBERT TWOMBLY, of

the same place the parties of the second part;

WITNESSETH: That the said party of the first

part, for and in consideration of the sum of one (1)

(and other valuable consideration) dollars lawful

money of the United States of America to him in

hand paid by the said parties of the second part, the

receipt whereof is hereby acknowledged, has

granted,, bargained, sold remised, released and for-
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ever quit-claimed, and by these presents does grant

bargain, sell remise, release and forever quit-claim,

unto the said parties of the second part, and to their

heirs and assigns an undivided one-half {Y2) i^"

terest in and to Placer Mining Tundra claim known

as the "Navajoe" Claim.

The initial stake of said claim being 320 feet west-

erly from the northwest corner of the coal bunker

warehouse of the Wild Goose Railroad and about 130

yards north of Snake River, situate in the Cape

Nome Mining District of Alaska. Notice of Location

recorded in Book 86 at page 359 of the records of

said District also an imdivided one-fourth (1/4)

interest in and to Placer Mining Tundra Claim

known as "Skookum" Claim: The initial stake of

said claim is located at the southwest corner of the

** Penzance" Mining Claim and 330 feet east of the

northeast corner of the "Navajoe" Claim. Situate

in the Cape Nome Mining District, Alaska. Notice

of Location recorded in book 91 at page 252 of the

records of said District.

TO HAVE AND TO HOLD, all and singular the

said premises together with the appurtenances and

privileges thereunto incident, unto the said parties

of the second part, and to their heirs and assigns for-

ever.

IN WITNESS WHEREOF, the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

HARRY M. BALL. [Seal]

Signed, sealed and delivered in the presence of

B. M. JENNY,
LILLIAN THOMSON.
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United States of America,

District of Alaska,—ss.

On this twenty-seventh day of Februarj^, A. D. one

thousand nine hundred and two personally came

before me, Lillian Thomson, a Notary Public in and

for said District the within-named Harry W. Ball,

to me personally known to be the identical i^erson de-

scribed within and who executed the within instru-

ment, and acknowledged to me that he executed the

same freely, for the uses and purposes therein men-

tioned.

Witness my hand and seal this 27th day of Febru-

ary, 1902.

[Notarial Seal] LILLIAN THOMSON,
Notary Public in and for the District of Alaska.

Filed for record 9 A. M. March 4, 1902, at request

of 0. C. Perkins.

T. M. REED,
Recorder.

E. Whittard,

Deputy.

(Vol. 97, page 375.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

ex-officio Recorder in and for the Precinct of

Cape Nome in the Second Judicial Division of the

District of Alaska, do hereby certify that the above

and foregoing is a true, full and complete copy of
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Instrument numbered 14371, the same being Deed of

Harry M. Ball to 0. C. Perkins et al. of one-half in-

terest in placer mining claims known as ''Navajoe"

and "Skookum" as the same appears of record in

volume 97, at page 375 thereof, of the records of my
office.

Witness my hand and the seal of the said office

this 12th day of May, 1909.

[Seal] F. E. FULLER,
Recorder.

Plaintiffs' Exhibit **C."

#48216.

THIS INDENTURE, made this 17th day of Octo-

ber in the year of our Lord one thousand Nine hun-

dred and five. Between 0. C. PERKINS of Nome,
Alaska, and ALBERT TWOMBLY, of Redwood
Cit}^ State of California, the parties of the first part,

and CHARLES D. LANE of Nome, Alaska, the

party of the second part.

WITNESSETH, that the said parties of the first

part, for and in consideration of the sum of One

00/100 dollars lawful money of the United States of

America, to them in hand paid by the said party of

the second part, the receipt whereof is hereby ac-

knowledged, do by these presents remise, release and

forever quit-claim unto the said party of the second

part, and to his heirs and assigns those certain min-

ing properties situate in the Cape Nome Recording

District of Alaska, more particularly described as

follows, to wit: an undivided one-half (i/o) interest

in and to the "Navajoe" placer mining claim and

an undivided one-fourth (1/4) interest in and to the
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''Skookiim" placer mining claim both of said claims

being situated near the Wild Goose M. & T. Co.

Pumping Plant and certificates of location being re-

corded in Vol. 86, pg. 359 and Vol. 97 pg. 373, re-

spectively of said recording District.

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining, and the reversion

and reversions, remainder and remainders, rents,

issues and profits thereof.

TO HAVE AND TO HOLD all and singular the

said premises together with the appurtenances, unto

the said party of the second part, and to his heirs

and assigns forever.

IN WITNESS WHEREOF the said parties of the

first part have hereunto set their hands and seals

the da}^ and year first above written.

O. C. PERKINS. [Seal]

ALBERT TWOMBLY. [Seal]

By 0. C. PERKINS,
His Atty. in Fact.

Signed, sealed and delivered in the presence of

J. H. MILLIGAN.
A. J. DALY.

United States of America,

District of Alaska,—ss.

This is to certify that on this 17th day of October,

A. D. 1905, before me, the undersigned, a Notary

Public in and for the District of Alaska, duly com-

missioned and sworn, personally came O. C. Perkins,

for himself and as atty. in fact for Albert Twombly,

to me known to be the individual described in and
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who executed tlie within instrument, and acknowl-

edged to me that he signed and sealed the same as his

free and voluntary act and deed for the uses and

purposes therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the Dist. of Alaska, Resid-

ing at Nome.

Recorded March 19, 1909, 11 :40 A. M., at request

of W. C. McGuire.

F. E. FULLER,
Recorder.

F. R. Cowden,

Deputy.

(Vol. 186, page 203.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States commissioner and

ex-officio recorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the District

of Alaska, do hereby certify that the above and fore-

going is a true, full and complete copy of Instrument

numbered 48,216, the same being Deed of O. C. Per-

kins and Albert Twombly to Chas. D. Lane of i/o in-

terest in Navajoe and ^4 interest in the Skookum

placer claims, as the same appears of record in vol-

ume 186, at page 203 thereof, of the records of my
office.
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Witness my hand and the seal of the said office this

12th day of May, 1909.

[Seal] F. E. FULLER,
Eecorder.

Plaintiffs' Exhibit "D."

#48217.

THIS INDENTURE, made this 17th day of Oc-

tober in the year of our Lord one thousand nine hun-

dred and five Between C. D. LANE of Nome, Alaska,

the party of the first part, and the WILD GOOSE
MINING AND TRADING CO. a corporation of

San Francisco California the parties of the second

part:

WITNESSETH, that the said party of the first

part for and in consideration of the sum of one &

no/100 dollars lawful money of the United States of

America to him in hand paid by the said parties of

the second part, the receipt whereof is hereby ac-

knowledged, do by these presents- remise, release and

forever quit-claim unto the said parties of the second

part, and to their heirs and assigns those certain min-

ing properties situate in the Cape Nome Recording

District, District of Alaska, more particularly de-

scribed as follows, to wit

:

An undivided one half (!/>) interest in and to tlte

Navajo placer mining claim and an undivided one

fourth (1/4) interest in and to the **Skookum" placer

mining claim, both of said claims being situate near

the Wild Goose M. & T. Cos pumping plant and cer-

tificate of location being recorded in Vol. 86, pg. 359
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and Vol. 97 pg. 373 respectively of the records of said

Recording District.

TOGETHER with all and singular the tenements

hereditaments and api^urtenances thereunto belong-

ing or in anywise appertaining, and the reversion and

reversions, remainder and remainders rents issues

and profits thereof.

TO HAVE AND TO HOLD, all and singular the

said premises together with the appurtenances, unto

said parties of the second part, and to their heirs and

assigns forever.

IN WITNESS WHEREOF the said party of the

first part, has hereunto set his hand and seal the day

and year first above written.

C. D. LANE, [Seal]

Signed, sealed and delivered in the presence of

E. BYRON MOORE,
ALBERT FINK.

United States of America,

District of Ala.ska,—ss.

This is to certify, that on this 18th day of October,

A. D. 1905, before me, the undersigned, a Notary

Public in and for the District of Alaska duly com-

missioned and sworn, personally came CD. Lane

known to me to be the individual described in and

who executed the within instrument, and acknowl-

edged to me that he signed and sealed the same as his

free and voluntary act and deed, for the uses and

purposes therein mentioned.
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Witness my hand and official seal tlie day and year

in this certificate first above written.

[Notarial Seal] ALBERT FINK,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

Recorded March 19, 1909, 11 :40 A. M. at request of

W. C. McGuire.

F. E. FULLER,
Recorder,

F. R. Cowden,

Deputy.

(Vol. 186, page 205.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States commissioner and

ex-officio recorder in and for the Precinct of Cape

Nome, in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of Instru-

ment numbered 48217, the same being deed from CD.
Lane to the Wild Goose M. & T. Co. for i/o interest

in Navajo and % interest in Skookum Placer mining

claims as the same appears of record in Volume 186,

at page 205 thereof, of the records of my office.

Witness my hand and the seal of the said office this

12th day of May, 1909.

[Seal] F. E. FULLER,
Recorder.
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Plaintiffs' Exhibit "E."

#43400.

THIS INDENTURE, made the third day of De-

eember in the year of our Lord one thousand nine

hundred and seven.

Between HARRY M. BALL, of Nome, District of

Alaska, the part of the first part, and FRANK J.

KOLASH of the same place, the party of the second

part,

WITNESSETH: that the said party of the first

part, for and in consideration of the sum of five and

no/100 ($5.00/100) dollars. Gold Coin of the United

States of America, to him in hand paid by the party

of the second part, the receipt whereof is hereby ac-

knowledged, has granted, bargained, sold, remised,

released and forever quit-claimed, and by these pres-

ents does grant, bargain, sell, remise, release and

forever quit-claim unto the said party of the second

part, and to his heirs and assigns an undivided one-

half interest, being all the interest of the party of the

first part, in and to that cei^tain mining claim and

ground, situate in the Cape Nome Mining and Re-

cording District, District of Alaska, known as and

called the Navajoe Discovery on the Tundra, being

the same mining claim and ground located by the

party of the first part on the first day of January in

the year of our Lord one thousand nine hundred and

one, notice of location of which said mining claim

and ground is recorded in the office of the Recorder

of the aforesaid Mining District in Volume 86, page
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359, to which reference is hereby made for a more

particular description of said mining claim.

TOGETHER with all the dips, spurs and angles,

and also all the metals, ores, gold and silver bearing

quartz, rocks and earth therein; and all the rights,

privileges and franchises thereto incident, appendant

and appurtenant, or therewith usually had and en-

joyed; and also, all and singular the tenements, here-

ditaments and appurtenances thereunto belonging, or

in anywise appertaining, and the rents, issues and

profits thereof ; and also all the estate, right, title, in-

terest, property, possession, claim and demand what-

soever, as well in law as in equity, of the said party

of the first part, of, in or to the said premises, and

every part and parcel thereof, with the appurte-

nances.

TO HAVE AND TO HOLD, all and singular

the said premises together with the appurtenances

and privileges, thereunto incident, unto the said

party of the second part, and to his heirs and assigns

forever.

IN WITNESS WHEREOF, the said party of

the first part has hereunto set his hand and seal the

day and year fir^st above written.

HARRY M. BALL [Seal]

Signed, sealed and delivered in the presence of

JOHN T. REED,
A. POLET.
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United States of America,

District of Alaska,

Second Division,—ss.

On this third day of December, A. D. one thou-

sand nine hundred and seven, personally came be-

fore me, John T. Reed, a Notary Public in and for

said District, the within named Harry M. Ball to

me personally known to be the identical person de-

scribed within and who executed the within instru-

ment, and acknowledged to me that he executed the

same freely, for the uses and purposes therein men-

tioned.

Witness my hand and seal this third day of De-

cember, 1907.

[Notarial Seal]
'JOHN T. REED,

Notary Public in and for the District of Alaska,

Residing at Nome, Alaska.

Recorded Dec. 4, 1907, 11 :30 A. M., at request of

F. J. Kolash.
F. E. FULLER,

Recorder.

F. R. Cowden,

Deputy.
(Vol. 178, page 474.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States commissioner and

ex-officio recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-
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trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of Instru-

ment numbered 43,400, the same being Deed from

Harry M. Ball to Frank J. Kolash of one-half inter-

est in placer mining claim known as Navajoe, as the

same appears of record in volume 178, at page 474

thereof, of the records of my office.

Witness my hand and the seal of the said office

this 12th day of May, 1909.

[Seal] F. E. FULLER,
Recorder.

Plaintiffs' Exhibit "F."

#47043.

AMENDED LOCATION CERTIFICATE.
KNOW ALL MEN BY THESE PRESENTS:

That the undersigned Wild Goose Mining & Trading

Company, a corporation, organized and existing un-

der and by virtue of the laws of the State of Califor-

nia, and Frank J. Kolash, a citizen of the United

States, owners of that certain placer mining claim,

situate on the tundra, near the mouth of Center

Creek, in the Cape Nome Recording District, District

of Alaska, known as and called the NAVAJOE, here-

by make and file this amended location and certificate

thereof, of said claim, and for an amended descrip-

tion of said claim, describe the same as follows, to

wit:

Commencing at the initial stake, which is situated

about three hundred and fifty feet west of the coal-

bunker warehouse of the Wild Goose Railroad, about

550 feet northerly from Snake River, and about 1850

feet easterly from Center Creek; thence three hun-
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dred and fifty-four (354) feet in a westerly direc-

tion to stake number two, the southwest corner;

thence fourteen hundred and fifty-seven and four-

tenths (1457.4) feet in a northerly direction to stake

number three, the northwest corner ; thence six hun-

dred and sixty-three and six-tenths (663.6) feet in

an easterly direction to stake number four, the north-

east corner; thence seven hundred and eighty-three

and six-tenths (783.6) feet in a southerly direction

to stake number five; thence seven hundred and

seventeen (717) feet in a southwesterly direction to

the place of beginning, as more fully appears from a

plat hereto attached, marked Exhibit "A," and made

a part of this certificate ; and being the same placer

mining claim as was originally located on the 1st day

of January, 1901, by one Ha:Kiy M. Ball, and duly

recorded in the office of the recorder for the Cape

Nome Recording District, District of Alaska.

This further and amended certificate of location

is made without waiver of any previous rights, but

to correct any error in prior location or record, and

to cast off and abandon sufficient of the ground in-

cluded within the limits of said claim as described

in said original notice of location, so that said claim

shall contain not to exceed twenty acres of ground.

Date of Amended Certificate November 7th, 1908.

WILD GOOSE MINING & TRADING CO.

By C. H. MONROE,
Agent.

FRANK J. KOLASH.
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United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States commissioner and

ex-officio recorder, in and for the Precinct of Cape

Nome, in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of Instru-

ment 47,043, the same being Amended location cer-

tificate Navajoe Claim as the same appears of record

in Volume 184, at page 149 thereof, of the records

of my office.

Witness my hand and the seal of the said office this

Ninth day of March, 1909.

[Seal] F. E. FULLER,
Recorder.
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Defendant's Exhibit No. 2.

# 45,887.

PLACER LOCATION NOTICE.
I, the undersigned, a citizen of the United States,

have discovered placer gold in the ground hereinafter

described and hereby claim for placer mining pur-

poses 2.531 acres situated on the left limit. of Center

Creek, a tributary of Snake River in the Cape Nome
Mining District," District of Alaska, to be knov^^n as

"PAPOOSE" Fraction and described as follows:

Commencing at the initial stake, which is about

2000 feet northerly from the Wild Goose Pumping

Plant, and about 700 feet south of Center Creek and

about 800 feet westerly from Seward Peninsula R.

R. Track; thence 724.5 feet N. 71° 21' E. direction to

stake No. 2 N. E. corner; thence 662.2 feet N. 81° 16'

W direction to stake No. 3 N. W. corner ; thence 333.9

feet S 5° 29' W direction to stake No. 1, the place of

beginning, the initial stake, upon which is posted a

copy of this notice.
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United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States commissioner and

ex-officio recorder, in and for the Precinct of Cape

Nome, in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of Instru-

ment numbered 45887, the same being Location No-

tice of Papoose Fraction placer claim, as the same

appears of record in Volume 176, at page 412 thereof,

of the records of my office.

Witness my hand and the seal of the said office this

Ninth day of March, 1909.

[Seal] F. E. FULLER,
Recorder.

[Order Approving, etc., Bill of Exceptions.]

Be it remembered, that the foregoing bill of excep-

tions Avas this day presented to the Judge of the

above-entitled court, who tried the above-entitled

cause, for settlement

;

That the time within which said bill of exceptions

might be filed had been duly extended by orders of

the said Court up to and including this day

;

That said bill of exceptions contains all of the evi-

dence offered in said cause and all of the instructions

of the said Court in said cause

;

And the same is hereby approved, allowed and set-

tled, and made a part of the record herein.

Done in open Court this 23d day of July, 1909.

ALFRED S. MOORE,
District Judge.

O. K.—JOHN T. REED, of Attys. for Plff.
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I hereby acknowledge the service of the above by

receipt of copy this day of ,
190—

.

THOS. R. WHITE,
Of Attorney for Plffs.

[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose M. & T. Co. and Frank J. Kolash, Plain-

tiffs, vs. Daniel A. Jones et al.. Defendants. Bill of

Exceptions. Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Jun. 30, 1909. Jno. H. Dunn, Clerk. By
, Deputy. (Z) Defendants' Attys.,

Grigsby & Hill, Nome, Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2034.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,

JOHN DOE and RICHARD ROE,

Defendants.

Assignment of Errors.

Come now the defendants above named, and assign

the following errors upon which they will rely

:
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I.

That the Judge of the above-entitled court erred in

sustaining the motion of the plaintiffs, made at the

close of the testimony of said action, to direct a ver-

dict in said action in favor of the plaintiffs.

11.

That the Judge of the above-entitled court erred

in instructing the jury in the trial of said action to

return a verdict in favor of the plaintiffs.

III.

That the Court erred in entering a judgment upon

the verdict of the jury rendered in said action, in

favor of the plaintiffs.

IV.

That the Court erred in overruling defendants'

motion for a new trial in said action.

Wherefore, the defendants pray the judgment of

the said Court be reversed.

GRIGSBY and HILL and

N. H. CASTLE,
Attorneys for Defendants.

I hereby acknowledge the service of the above As-

signment of Errors by receipt of copy this 23d day

of July, 1909.

THOS. E. WHITE,
Of Attorney for Plaintiffs.

[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose Mining & Trading Company et al., Plain-

tiffs, vs. Daniel A. Jones et al., Defendants. Assign-

ment of Errors. Filed in the office of the Clerk of
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the Dist. Court of Alaska, Second Division, at Xome,

Jul. 24, 1909. Jno. H. Dunn, Clerk. By
,

Deputy. Defendants' Attys., Grigsby & Hill, N. H.

Castle, Nome, Alaska. McB.

Jn the District Court for the District of Alaska, Sec-

ond Division.

No. 2034.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE and RICHARD ROE,

Defendants.

Petition for Writ of Error.

The defendants in the above-entitled action, feel-

ing themselves aggrieved by the verdict of the jury

and the judgment entered on the 19th day of June,

1909, in said action, come now, by N. H. Castle, their

attorney, and petition the above Court for an order

allowing said defendants to prosecute a writ of error

to the Honorable, the United States Circuit Court

of Appeals for the Ninth Circuit under and accord-

ing to the laws of the United States in that behalf

made and provided, and also that an order be made

fixing the amount of security which the defendants

shall give and furnish upon said writ of error, and

that upon the giving of such security all further pro-
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ceedings in the above-entitled court be suspended

and staved until the determination of said writ of

error by the United States Circuit Court of Appeals

for the Ninth Circuit.

And your petitioners will ever pray.

GRIGSBY and HILL and

N. H. CASTLE,
Attorneys for Defendants.

[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose M. & T. Co. and Frank J. Kolash, I^lam-

tiffs, vs. Daniel A. Jones et al., Defendants. Petition

for Writ of Error. Filed in the office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Jul. 24, 1909. Jno. H. Dunn, Clerk. By
, Deputy. Defendants' Att5^s., Grigsby &

Hill, Nome, Alaska. McB.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2034.

WILD GOOSE MINING & TRADING COM-
PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE and RICHARD ROE,

Defendants,
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Order Allowing Writ of Error.

Upon the motion of N. H. Castle, attorney for the

defendants in the above-entitled action, and upon

filing a petition for writ of error, together with an

assignment of errors,

—

It is hereby ordered, that a writ of error be, and

hereby is, allowed to have reviewed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit the judgment heretofore entered herein, and that

the amount of bond on said writ of error be, and is

hereby fixed at Two Thousand ($2,000) dollars, said

bond to operate as a cost and supersedeas bond.

Done in open court this 24th day of July, 1909.

ALFEED S. MOOEE,
District Judge.

[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose M. & T. Co. and Frank J. Kolash, Plain-

tiffs, vs. Daniel A. Jones et al.. Defendants. Order

Allowing Writ of Error. Filed in the office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jul. 24, 1909. Jno. H. Dunn, Clerk. By

, Deputy. Defendants' Attys. Grigsby &

Hill, Nome, Alaska. McB.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 2034.

WILD GOOSE MINING & TRADING COM-

PANY (a Corporation), and FRANK J.

KOLASH,
Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,

JOHN DOE and RICHARD ROE,
Defendants,

Undertaking.

Know AU Men by These Presents : That we, Daniel

A. Jones and Charles D. Jones, as principals, and

P. T. Nixon and Paul Derhart, as sureties, are held

and lirmly bound unto the Wild Goose Mining &

Trading Company, a corporation, and Frank J. Ko-

lash, plaintiffs above named, in the sum of Tho Thou-

sand & no/100 ($2,000.00) Dollars, to be paid to the

said Wild Goose Mining 6^ Trading Company, a cor-

poration, its successors or assigns, and Frank J. Ko-

lash, his executors or administrators, to the papnent

of which well and truly to be made we bind ourselves,

and each of us, jointly and severally, and our and

each of our heirs, executors, administrators, succes-

sors, representatives and assigns, firmly by these

presents.

Sealed with our seals and dated the 23d day of

July, 1909.

The condition of the obligation is that.
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Whereas, tlie above-named defendants, Daniel A.

Jones and Charles D. Jones, have sued out a writ

of error to the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the judgment

in the above-entitled cause, rendered by the District

Court of the District of Alaska, Second Division,

Now, therefore, if the above-named Daniel A.

Jones and Charles D. Jones shall prosecute said writ

to effect and answer all costs and damages, if they

fail to make good their plea, then this obligation shall

be void ; otherwise remain in full force and effect.

DAN'L A.JONES,
CHAS. D. JONES,

Principals.

P. T. NIXON,
PAUL DERHART,

Sureties.

United States of America,

District of Alaska,—ss.

P. T. Nixon and Paul Derhart, being each duly

sworn, each for himself, says:

I am one of the sureties named in the above bond,

and am a resident of the District of Alaska; I am
not an attorney at law", marshal, deputy marshal,

commissioner, clerk of any court or other officer of

any court, and I am worth the sum of Two Thou-

sand ($2000.00) Dollars in property exempt from

execution over and above my just debts and liabili-

ties.

[Notarial Seal] P. T. NIXON.
PAUL DERHART.
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Subscribed and sworn to before me this 23d day

of July, 1909.

JAS. W. BELL.

Notary Public in and for the District of Alaska, at

Nome.

The above bond is approved this 24th day of July,

1909.

ALFRED S. MOORE,
Judge.

[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose M. & T. Co. and Frank J. Kolash, Plain-

tiffs, vs. Daniel A. Jones et al.. Defendants. Under-

taking. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jul.

24, 1909. Jno. H. Dunn, Clerk. By ,

Deputy. Defendants' Attj^s., Grigsby & Hill, Nome,

Alaska. McB.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2034.

WILD GOOSE MINING & TRADING COMPANY
(a Corporation), and FRANK J. KOLASH,

Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE and RICHARD ROE,

Defendants.
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Writ of Error [Copy].

The President of the United States, to the Honor-

able ALFRED S. MOORE, Judge of the Dis-

trict Court for the District of Alaska, Second

Division, Greeting

:

Because in the records and proceedings, as also in

the rendition of the judgment of a plea which is in the

said District Court for the District of Alaska, Second

Division, before you, between Daniel A. Jones and

Charles D. Jones, plaintiffs in error, and Wild Goose

Mining & Trading Company, a corporation, and

Frank J. Kolash, defendants in error, a manifest

error hath happened to the great damage of the said

Daniel A. Jones and Charles D. Jones, plaintiffs in

error, as by their complaint appears.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the city of San

Francisco, in the State of California, on the 23d day

of August, 1909, in the said United States Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being inspected, the

said Court of Appeals may cause further to be done

therein to correct that error, what of right, and ac-
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cording to the laws and customs of the United States,

should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 24th day of July, in the year of

our Lord one thousand nine hundred and nine, and of

our Independence, the one hundred and thirty-fourth.

[Court Seal] JNO. H. DUNN,
Clerk of the District Court for the District of Alaska,

Second Division.

By Angus McBride,

Deputy.

Allowed by

:

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose M. & T. Co. and Frank J. Kolash, Plain-

tiffs, vs. Daniel A. Jones, et al.. Defendants. Lodged

Copy Writ of Error. Filed in the office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Jul. 24, 1909. Jno. H. Dunn, Clerk. By
, Deputy. Defendants' Attys., Grigsby &

Hill, Nome, Alaska. McB.
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 2034.

WILD GOOSE MINING & TRADING COMPANY
(a Corporation), and FRANK J. KOLASH,

Plaintiffs,

vs.

DANIEL A. JONES, CHARLES A. JONES,
JOHN DOE and RICHARD ROE,

Defendants.

Order Enlarging Time [to File Record].

On motion of N. H. Castle, of counsel for defend-

ants, the time for filing the record in the above-en-

titled cause in the United States Circuit Court of Ap-

peals for the Ninth Circuit is hereby extended to and

until the First day of September, 1909.

Done in open court this 24th day of July, 1909.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 2034. In the District Court for

the District of Alaska, Second Division. Wild Goose

M. & T. Co. and Frank J. Kolash, Plaintiffs, vs. Daniel

A. Jones, et al.. Defendants. Order Extending Time

to File Transcript. Filed in the office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Jul. 27, 1909. Jno. H. Dunn, Clerk. By

, Deputy. Grigsby & Hill, and N. H.

Castle, Attorneys for Defendants. McB.
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UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division.

Cause No. 2034.

WILD GOOSE M. & T. CO. et al.,

Plaintiffs,

vs.

DAN'L A. JONESetal.,

Defendants.

Praecipe [for Transcript of Record].

To the Clerk of the Above-entitled Court

:

You will please make transcript of record in above-

entitled action.

a. B. CRIGSBY,
Of Attys. for Deft.

NOTICE—Attorneys will please indorse their own

filings. Rule 47.

[Endorsed] : Cause No. 2034. District Court, Dis-

trict of Alaska, Second Division. Wild Goose M. &
T. Co. et al., Plaintiffs, vs. D. A. Jones et al.. Defend-

ants. Praecipe. Filed in the office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Jul. 24, 1909. Jno. H. Dunn, Clerk. By
,

Deputy. (Z)
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[Certificate of Clerk U. S. District Court to Tran-

script of Record.]

In the District Court for the District of Alaska, Sec-

ond Division,

No. 2034.

WILD GOOSE MINING & TRADING COMPANY
(a Corporation), and FEANK J. KOLASH,

Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE and RICHARD ROE,

Defendants.

CLERK'S CERTIFICATE.
I, Jno. H. Dunn, Clerk of the District Court for the

District of Alaska, Second Division, do hereby certify

that the foregoing typewritten pages, from 1 to 92,

both inclusive, are a true and exact transcript of the

Complaint, Summons, Answer, Reply, Minutes of

Court, of May 12, 13, and 11, 1909, (Trial), Verdict,

Motion for New Trial, Minutes of Court of June 12,

1909 (Motion for New Trial Overruled), Judgment,

Minutes of Court of July 23, 1909 (N. H. Castle

entered as associate counsel). Bill of Exceptions, As-

signment of Errors, Petition for Writ of Error,

Order Allowing Writ of Error, Undertaking on

Writ of Error, Lodged Copy of Writ of Error, Order

Extending Time for Filing Record, and Praecipe for

Transcript, in the case of Wild Goose Mining &

Trading Company, a Corporation, and Frank J. Ko-
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lash, Plaintiffs, vs. Daniel A. Jones, Charles D.

Jones, John Doe and Richard Roe, Defendants, No.

2034—Civil, this Court, and of the whole thereof, as

appears from the records and files in my office at

Nome, Alaska; and further certif.y that the original

Writ of Error and original Citation in the above-

entitled case are attached to this transcript.

Cost of transcript, $43.70, paid by N. H. Castle, of

attorneys for defendants.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 5th day of Au-

gust, A. D. 1909.

[Seal] JNO. H. DUNN,
Clerk.

By Angus McBride,

Deputy,

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2034.

WILD GOOSE MINING & TRADING COMPANY
(a Corporation), and FRANK J. KOLASH,

Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE AND RICHARD ROE,

Defendants.
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Writ of Error [Original].

The President of the United States, to the Honorable

ALFRED S. MOORE, Judge of the District

Court of Alaska, Second Division, Greeting

:

Because, in the records and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court for the District of Alaska,

Second Division, before you, between Daniel A. Jones

and Charles D. Jones, plaintiffs in error, and Wild

Goose Mining & Trading Company, a corporation,

and Frank J. Kolash, defendants in error, a manifest

error hath happened to the great damage of the said

Daniel A. Jones and Charles D. Jones, plaintiffs in

error, as by their complaint appears.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be given therein, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, together with this

writ, so that you have the same at the city of San

Francisco, in the State of California, on the 23d day

of August, 1909, in the said United States Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being inspected, the

said Court of Appeals may cause further to be done

therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.
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Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 24th day of July in the year of our

Lord one thousand nine hundred and nine, and of our

Independence the one hundred and thirty-fourth.

[Seal] JNO. H. DUNN,
Clerk of the District Court for the District of Alaska,

Second Division.

By Angus McBride,

Deputy.

Allowed by:

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose M. & T. Co. and Frank J. Kolash, Plain-

tiffs, vs. Daniel A. Jones et al?, Defendants. Writ

of Error.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2034.

WILD GOOSE MINING & TRADING COMPANY
(a Corporation), and FRANK J. KOLASH,

Plaintiffs,

vs.

DANIEL A. JONES, CHARLES D. JONES,
JOHN DOE AND RICHARD ROE,

Defendants.
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Citation [Original].

The President of the United States of America, to

Wild Goose Mining & Trading Company, a Cor-

poration, Frank J. Kolash, and Albert Fink,

John T. Reed and Thomas R. White, Their At-

torneys :

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ of

error filed in the Clerk's office of the District Court

for the District of Alaska, Second Division, in the

above-entitled cause, wherein Daniel A. Jones and

Charles D. Jones are plaintiffs in error and Wild

Goose Mining & Trading Company, a corporation,

and Frank J. Kolash, are defendants in error, to show

cause, if any there be, why the judgment in said writ

of error mentioned should not! be corrected and

speedy justice should not be done to the parties in

that behalf.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, this 24th day of July, A.

D. 1909, and of the Independence of the United

States the one hundredth and thirty-fourth.

ALFRED S. MOORE,
Dist. Judge.

I hereby acknowledge the service of the above Cita-

tion by receipt of copy this 24th day of July, 1909.

ALBERT FINK,
Attorney for Plaintiffs.
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[Endorsed] : No. 2034. In the United States Dis-

trict Court, District of Alaska, Second Division.

Wild Goose M. & T. Co. and Frank J. Kolash, Plain-

tiffs, vs. Daniel A. Jones et al., Defendants. Cita-

tion.

[Endorsed] : No. 1754. United States Circuit

Court of Appeals for the Ninth Circuit. Daniel A.

Jones and Charles D. Jones, Plaintiffs in Error, vs.

The Wild Goose Mining & Trading Company, a Cor-

poration, and Frank J. Kolash, Defendants in Error.

Transcript of Eecord. Upon Writ of Error to the

United States District Court for the District of Al-

aska, Second Division.

Filed August 17, 1909.

F. D. MONCKTON,
Clerk.
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IN THE
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FOR THE NINTH CIRCUIT

No. 1754.

DANIEL A. JONES and CHARLES
D. JONES,

Plaintiffs in Error,

VS.

THE WILD GOOSE MINING AND|

TRADING COMPANY, a cgrpora-

tion, and FRANK J. KOLASH,
Defendants in Error.

Upon Writ of Error to the United States District

Court for the District of Alaska, Second Division.

BRIEF OF PLAINTIFFS IN ERROR

STATEMENT OF THE CASE.

This is an action in ejectment brought by defendants

in error, plaintiffs below, to recover possession of cer-

tain placer mining property in Alaska, and for dam-

ages.



The material facts disclosed by the record are as

follows: On January i, 1901, Harry M. Ball located

the Navajoe placer claim. According to the descrip-

tion given in the location notice, the claim was 660

feet in width and 1320 feet in length. With these di-

mensions it would have contained an area of just twenty

acres. As a matter of fact, the boundary lines were

longer than stated in the notice and the claim included

slightly over twenty-two and a half acres. The Wild

Goose Mining and Trading Company and Frank J.

Kolash, defendants in error, succeeded to the title of

the locator, Ball, prior to the commencement of this

action. In July or August, 1908, one Van Orsdale had

been negotiating with defendants in error for a lease

on a portion of the Navajoe claim, and had spoken to

plaintiffs in error with a view to having them take over

the lease and work the ground. Thereafter, after Van

Orsdale had left Nome, plaintiff in error Charles D.

Jones called upon Kolash to secure the proposed Van

Orsdale lease. A dispute having arisen with regard to

the amount of land to be covered by the lease and

Kolash being unwilling to let the plaintiffs in error

have the amount claimed by Van Orsdale, plaintiff in

error, Daniel A. Jones visited the claim on August 9th

or loth to ascertain the boundaries of the portion of

the Navajoe which Kolash was willing to lease and

to see whether the same would be satisfactory to him.

Upon measuring the boundary lines he found that

the claim was excessive in area, including more than



twenty acres. He, therefore, made an accurate survey

and on August 12, 1908, at a time when no portion of

the Navajoe claim was in the actual possession of the

defendants in error, staked the Papoose Fraction, a tri-

angular area embracing 2.531 acres of the northeast-

erly portion of the Navajoe claim, which amount he

had ascertained was the excess area included within

the original Navajoe boundaries. The "Papoose" frac-

tion did not, as far as the record discloses, include

within its boundaries any of the shafts, workings, or

improvements of the original "Navajoe" claim, and

was a portion of that claim situated farthest from the

initial or south center Navajoe corner, from which the

original measurements of that claim were made.

Thereafter, said Jones caused both of the defendants

in error to be notified of the fact of the excess acreage

included in the original Navajoe claim and also of the

fact of his staking the Papoose fraction embracing such

excess. There is a conflict of testimony among the

witnesses of defendants in error as to the exact date

when the Navajoe owners first became apprised of

these facts, but, in any event, it was not later than

August 2ist or 22nd, 1908, and shortly after the stak-

ing of the Papoose took place. At this time, T. M.

Gibson, a representative of the Wild Goose Company,

in conversation with Jones, asked the latter to pull up

the Papoose stakes and stated that then the Navajoe

excess would be cast ofif and that Jones might locate

such cast-ofif excess. There is an apparent conflict



of testimony as to whether Gibson specified any par-

ticular portion of the Navajoe claim to be cast off,

Gibson claiming that he talked about taking a strip off

the north end and Jones denying that any particular

area was designated by Gibson. The testimony shows

without contradiction, however, that Gibson did not

then agree to cast off any particular designated portion

of the Navajoe or designate any portion thereof as

excess.

Immediately upon locating the Papoose fraction

Jones went to work sinking a shaft and prosecuted

the work practically without intermission until during

the latter part of September, 1908, he made a discovery

of a few colors of placer gold and followed this with

a discovery of gold in paying quantities about October

I St. No one was working on any portion of the re-

mainder of the Navajoe location during all this time.

The defendants in error took no further steps in the

matter until November 7, 1908, over a month after

plaintiffs in error had discovered gold, and nearly

three months after defendants in error had notice of the

staking of the Papoose, when they caused the Navajoe

claim to be surveyed and thereupon cast off 2.54 acres

from the southeasterly portion of the claim and made

an amended location of the remaining 20 acres. On

November 12, 1908, they located the excess as the

"Pump Fraction." This excess area so cast off com-

menced at the initial point of the original Navajoe

claim and included the original discover}' shaft; and,



in fact all of the earlier shafts and workings of the

Navajoe claim, and from it almost all of the gold

extracted from the Xavajoe from the time of its loca-

tion on Januan- r, 1901, until the date of the trial, so

far as the record shows, was taken. The yield of this

southeast corner according to the uncontradicted tes-

timony of the original locator. Ball, was $4,500 or

$4,600.

After the testimony was all in, plaintiffs requested

the Court to direct the jur\- to bring in a verdict for

plaintiffs. This request was granted. The jur\-, pur-

suant to such instructions, found for plaintiffs, and the

Court rendered judgment accordingly.

The attention of this Court is respectfully called to

the composite map to be used by counsel on oral argu-

ment and which presents graphically the facts of the

case.

The case is here upon writ of error to review this

action.

The plaintiffs in error present the following assign-

ments of error to the rulings of the trial court upon

which they rely.

I.

That the judge of the above-entitled Court erred in

sustaining the motion of the plaintiffs, made at the close

of the testimony of said action, to direct a verdict in

said action in favor of the plaintiffs.
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II.

That the judge of the above-entitled Court erred in

instructing the jury in the trial of said action to return

a verdict in favor of the plaintiffs.

III.

That the Court erred in entering a judgment upon

the verdict of the jury rendered in said action, in favor

of the plaintiffs.

IV.

That the Court erred in overruling defendants' mo-

tion for a new trial in said action.

ARGUMENT.

The record presents the question of the validity of

a placer mining location containing an area in excess

of the statutory amount, and the right of the owner or

locator of such location to hold the ground covered

thereby as against a subsequent locator of the excess.

The validity of excessive lode and placer locations

has been frequently before the courts and the rule has

been announced so often as to be settled law, that in

the absence of fraud or bad faith a claim including

more ground than the law allows is not entirely void

for that reason, but is void only as to the excess.

Lakin vs. Do/Iy, 53 Fed., 333, 338; Id., 54 Fed.,

461,463;



Rose vs. Richmond M. Co., 17 Nev., 25, 60;

Same Case, 114 U. S., 576, 580;

Glacier M. Co. vs. Willis, 127 U. S., 471, 481
;

Walton vs. Wild Goose M. & T. Co., 123 Fed.,

209, 218;

Gohres vs. Illinois & J. Gravel M. Co., Or.,

67 Pac, 666;

Mcintosh vs. Price, 121 Fed., 716;

Zimmerman vs. Funchion, 161 Fed., 859;

PVaskey vs. Hammer, 170 Fed., 31, 34;

lupiter Mining Co. vs. Bodie M. Co., 1 1 Fed.,

666, 675

;

English vs. Johnson, ij Cal., 107, 118;

Thompson vs. Spray, 72 Cal., 528, 533;

Howeth vs. Sullenger, 1 15 Cal., 547, 551

;

Sherman vs. Wrinkle, 121 Cal., 503, 509;

McElligott vs. Krogh, 151 Cal., 126, 132;

Atkins vs. Hendree, i Idaho, 95, 100;

Burke vs. McDonald, Idaho, 33 Pac, 49;

Hanson vs. Fletcher, Utah, 37 Pac., 480, 482;

Taylor vs. Parenteau, Colo., 48 Pac, 505, 507;

McPherson vs. Julius, S. D., 95 N. W., 428, 434;

Stemwinder M. Co. vs. Emma & L. C. M. Co.,

Id., 21 Pac, 1040, 1042;

Stephens vs. Wood, Or., 65 Pac, 602, 603

;

Hauswirth vs. Butcher, Mont., i Pac, 714, 716.

Without questioning the validity of the Navajoe lo-

cation except as to the excess, we contend that the
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court below in awarding judgment for the plaintiflfs

erred in two respects;

First: In upholding the right of the defendants in

error to select, approximately three months after they

had been notified of the fact of excess and of the fact

of the location of such excess by plaintiffs in error, the

portion of the Navajoe which should be cast ofif.

Second: In sustaining the action of defendants in

error in selecting as excess that portion of the Navajoe,

called the Pump Fraction, commencing at the initial

point of the Navajoe, including its corner No. i, em-

bracing its discovery shaft, its posted notice of loca-

tion, and all of its extensive workings, and from which,

with inconsiderable exceptions, all of the gold which

has been extracted from the Navajoe since its location

in 1 90 1 was taken.

I.

DEFENDANTS IX ERROR FAILED TO ACT WITH REASONABLE

DILIGENCE IN CASTING OFF THE NAVAJOE EXCESS

AREA.

It has apparently been assumed to follow from the

general rule that a location is not wholly void because

of the accidental inclusion within its boundaries of an

excessive area, that the locator has the right to select

the portion of the claim which he will retain and the

portion which he will abandon. The only cases where



the question was directly involved are Mcintosh vs.

Price, 121 Fed., 716; Zimmerman vs. Funchion, 161

Fed., 859, and JVaskey vs. Hammer, 170 Fed., 31, all

three decided by this Court upon writs of error to the

District Court of Alaska. None of these cases is

parallel on the facts to the one at bar, but they settle

certain features of the law involved in this case and

will no doubt be relied on by the defendants in error.

In Mcintosh vs. Price the locators of the excessive

claim, the Kjelsbergs, were in the actual possession of

the particular portion of their location which the sub-

sequent locator sought to take as excess and were ac-

tively engaged in mining thereon when the junior lo-

cation was made. The strip of ground there in con-

troversy had in fact been determined to be the valuable

portion of the Kjelsberg claim and contained the pay

streak. Furthermore, the senior locators were given no

notice of the fact of excess or of the intention of the

junior to claim such excess, and no opportunity to

draw in their lines, and it does not appear that they

had any independent knowledge of the fact. Under

these circumstances, the Court could have rendered

no other decision than it did. We quote from the

opinion of Judge Gilbert:

"We are very clearly of the opinion that, if any

portion of the ground located by the Kjelsbergs

was subject to relocation, as being in excess of the

permitted width, the owners thereof in possession,
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under the circumstances found by the trial court,

could not be deprived of the right to select the por-

tion thereof which they would elect to hold, and

that another locator had no right to enter upon that

portion of the claim in which they were working

and which was a valuable portion thereof, and oust

them from possession by making a location thereof.

The defendants in error were given no notice that

the width of their claim was excessive, or that any

part of their location was void, and they were given

no opportunity to draw in their lines, so as to com-

ply with the local mining regulations. The policy

of the mining laws of the United States does not

permit a locator to thrust out of the possession of

his discovery and the pay streak of his claim one

who has located a placer claim in attempted com-

pliance with the mining rules and laws, and who is

actually engaged in mining upon that portion of

his claim."

The Court, as shown by the first sentence above

quoted, declined to decide the question, not then before

it, as to what the rule would be if, as in this case, the

senior locator were not in actual possession of any part

of the excessive claim, if, though notified of the ex-

cess and of the intention of the junior to claim it from

a specified portion of the claim, he waited an unreas-

onable length of time; in fact until after the junior

by his own working had demonstrated that the

portion which had theretofore been wholly undevel-

oped contained a portion of the pay streak, before cast-

ing ofif the excess and if, after still further delay the
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senior had cast off a portion of the claim commencing

with the original initial point, where the original no-

tice was posted, and including Corner No. i, and

containing the original discovery shaft and the more

extensive workings of the claim. The physical posses-

sion and working of the very portion of the original

claim located by the junior claimant as excess clearly

and unequivocally distinguishes the Mcintosh case

from the case at bar.

In Zimmerman vs. Funchion, the senior owners were

not in actual possession at the time of the relocation

of the excess, but in that case it appears that the senior

locators did not know of the excess until after the suit

was commenced. Counsel for plaintiffs in error in

that case contended "that where such prior locator is

not in the actual possession of the claim containing

an excess over the legal limit of such claims, and know-

ingly refuses or neglects to draw in his lines so as to

embrace the legal limit only, any other prospector is

at liberty to take such excess within another location

from any part of the prior one; that otherwise such

prior locator might hold the excess, however great,

indefinitely." In response to this contention, the Court,

speaking by Judge Ross, said:

"The question suggested is an important one, but

we do not find it necessary or proper to decide it in

this case, being of the opinion that it does not arise

upon the record."
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The Court then points out that Funchion did not

know of the excess until after the suit was commenced.

The Zimmerman case can not therefore be consid-

ered as authority controlling the case at bar since the

contention made by counsel in that case and not de-

cided is directly in issue here.

In JVaskey vs. Hammer, 170 Fed., 31, plaintifif in

error, defendant below, claimed under the Bon Voy-

age location made by one Whittren in 1902; defendant

in error claiming the ground under the conflicting and

overlapping Golden Bull location made in 1904. The

Bon Voyage as originally located was excessive in area,

but in 1903, before adverse rights had attached, Whit-

tren, the locator, who had since become a deputy United

States mineral surveyor, drew in his lines and in do-

ing so excluded his only discovery. Thereafter, and

before the Golden Bull was located, however, Whit-

tren made a new discovery within the amended loca-

tion. There were two questions involved: First,

whether the Bon Voyage was void because of its exces-

sive area; second, whether after casting ofif the excess,

including the original discovery, Whittren, who was a

deputy mineral surveyor, was competent to make a new

discovery and thus validate the amended location. Up-

on the second question, the Court held that a deputy

mineral surveyor came within the prohibition of Sec-

tion 452 of the Revised Statutes and could not therefore
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locate a mining claim. Upon the first question, the

Court reaffirmed the general rule stating:

"That a location made in good faith and other-

wise conformable to law is not rendered wholly

void by reason of such excess, but that the excess

area only is void."

Proceeding further the Court said:

"And that such locator is at liberty to select the

portion of the claim that he will reject as such ex-

cess is also established law." Citing Mcintosh vs.

Price, 121 Fed., 716.

This last statement, taken in connection with the fact

in that case, that Whittren had cas^ ofi the excess before

adverse rights attached, affords no guide in the present

controversy, and as a reaffirmance of the doctrine an-

nounced in Mcintosh vs. Price, does not extend the

operation of the principle there upheld to facts dififer-

ent from those there involved.

Taking these three recent decisions with the cases

above cited, as establishing the general rule, we may

summarize the adjudicated law upon this subject in the

following several propositions:

I. Where a mining claim located in good faith em-

braces an area in excess of that which the law allows,

the inclusion of the excess being due to honest error, the

claim is valid as to the legal area and void only as to

the excess.
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2. Where no adverse rights have intervened the lo-

cator of an excessive claim may cast off the excess from

any portion of the claim he wishes.

Waskey vs. Hammer, 170 Fed., 31, 34.

3. Where the locator or owner of an excessive claim

is in the actual possession of and is actively engaged

in mining on that portion of the claim sought to be re-

located by another as excess, and has had no notice of

the fact that his claim is excessive and no opportunity

to draw in his lines, such locator or owner can not be

compelled to cast off the portion of which, he is so in

possession.

Mcintosh vs. Price, 121 Fed., 716.

This proposition is based upon the principle that a

right to mining ground can not be initiated by a tres-

pass upon the actual possession of another. It might

very well be based upon the further ground that by his

actual possession and his mining operations the senior

owner had evidenced his intention and elected to retain

that particular portion of the claim.

4. Where the owner or locator of an excessive claim

is not in actual possession thereof he is entitled to re-

ceive notice of the fact of such excess, and be given an

opportunity to ascertain that fact and draw in his lines.

Zimmerman vs. Funchion, 161 Fed., 859;

Mcintosh vs. Price, 121 Fed., 716.
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In this case we are concerned only with the last

proposition. Here the defendants in error were not in

actual possession of the Navajoe or any part thereof,

and they had ample notice and abundant opportunity

to draw in their lines.

Assuming for the present that there is nothing in

the record to control the right of the defendants in

error to select the portion of the Navajoe claim to be

excluded, the question arises: How long is the locator

or owner of an excessive location entitled to wait after

notice that his claim is excessive before he must pro-

ceed to cast of]f the excess?

No time is fixed for this purpose by the federal mi-

ning laws, or by the decisions of the courts so far as we

have been able to ascertain, and no local rules or regu-

lations of miners are shown in the record. Clearly

there must be some limit of time within which the lo-

cator must act, otherwise there would be presented the

spectacle of a person holding a portion of the public

domain in open defiance of the laws of Congress and in

violation of all principles of fair dealing. It is only on

the theory that the prospector is unable to mark or

measure his boundaries with mathematical precision

and that the inclusion of more ground than the law

allows is the result of honest mistakes that excessive

locations are upheld at all. In the absence of good

faith on the part of the locator all such locations would

be held invalid in toto. Burke vs. McDonald, Idaho,

'ii'l Pac, 49; Hanson vs. Fletcher, Utah, 37 Pac, 480,
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482; McPherson vs. Julius, S. D., 95 N. W., 428, 434.

No lesser degree of good faith can be tolerated in the

matter of casting off the excess after discovery of the

mistake in locating the lines of the claim. Good faith

toward the government and fairness toward other lo-

cators require that the locator or owner of an excessive

location should act with reasonable diligence in re-

ducing his claim to the legal limit. This we believe,

is and should be the law. Other features of the mi-

ning law furnish analogies which are persuasive in this

connection.

In most of the mining States the time within which

the acts of location, such as the definite marking of

boundaries and the sinking of a discovery shaft, must

be performed, has now been prescribed by statute. But

before the mining codes were passed these questions

came before the courts with the result as stated by the

late Judge Hawley, that:

"The courts previous to the enactments of statutes

of this character held that the locator, after post-

ing his notice of location, should be allowed 'a

reasonable time' within which to perfect his loca-

tion."

Tonopah & Snit Lake M. Co. vs. Tonopah M.

Co., 125 Fed., 389, 396.

This rule was announced by this Court in Doe vs.

IFaterloo M. Company, 70 Fed., 455, where it is said:

"Without consulting what has been considered
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by rules and regulations or statute law upon the

subject as to the time within which after discovery

the location of a mining claim should be completed,

we would say that what would be a reasonable time

for such completion would depend upon the cir-

cumstances affecting the ability of the locator to

properly define his claim.

"The sickness of the locator which would prevent

his performing the necessary work, to accomplish

this can not be classed as such a circumstance. . . .

I think the circumstances should be such as per-

tained to the ground to be located, and the ability

to properly ascertain the dimensions and course or

strike of the vein on account of which the location

is made.

"As to what is a reasonable time is a question of

law and depends upon the' circumstances of each

particular case."

Union Min. & Mill Co. vs. Leiich (Wash.),

64 Pac, 830, 831.

In Patterson vs. Hitchcock, 3 Colo., 533, 540, the

question arose as to whether one of the parties had sunk

his discovery shaft within a reasonable time. The

court below instructed the jury that ninety days was

not a reasonable time.

We quote at length from the opinion:

"What is to be regarded as a reasonable time,

when the facts are undisputed, is a question of law.

"Wiggins et al. vs. Buckham, 10 Wall, 129;
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Kee, yj Id., 228; Douse vs. Wheeler, 26 Mich.,

195; Nudd vs. Wells, 11 Wis., 417.

"If the Court erred at all in this case it was in

submitting the question of reasonableness of time

to the jury. There w^as no dispute about the facts

upon which it was to be determined. They were a

part of the appellant's own showing. He fixed the

date of his discovery on the 17th of April; the com-

mencement of work on the discovery shaft in the

latter part of June; his witness Veale fixed it about

the middle of June; the completion of the shaft

was fixed by both as the nth of July. The shaft

was five feet wide, nine feet long, and ten feet deep

;

the time occupied in sinking it was at most twenty-

five days; the time from the date of discovery to the

completion of the shaft was eighty-five days; the

time from the date of discovery to the commence-

ment of work on the shaft was about sixty days.

Upon these undisputed facts the question whether

the appellant had completed his discovery shaft

within a reasonable time, was a question of law for

the Court.

"Had the evidence shown, or tended to show, that

the delay in sinking the shaft was the result of ex-

traneous circumstances, such as personal disability,

inaccessibility of the lode, obstructions by heavy

snow or other impediments, then the question of

reasonableness of time would have been for the

jury, under the instructions of the Court. But the

evidence presented no features of this character, re-

quiring the aid of a jury.

"The law contemplates that the discoverer of a
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lode shall prosecute the work of sinking his dis-

covery shaft with, at least, ordinary diligence.

"The time reasonable in which to do a given

work, as a matter of law, must be referred, meas-

urably, to the time necessary to do it as a matter

of fact. Since, as a matter of fact, it took twenty-

five days to sink this shaft, it is difficult to see why,

as a matter of law, a reasonable time in which to

do it would be eighty-five days. Such a period ex-

ceeds any possible time required by reason or neces-

sity."

In Bowen vs. Detroit City Street Ry. Co., Mich.,

20 N. W., 559, 562, the Court said:

"The question of reasonable time, in the absence

of controversy respecting the facts, or where they

are conceded, is one of law for the Court to de-

termine, and is defined to be 'so much time as is

necessary, under the circumstances, to do conve-

niently what the contract or duty requires in the

particular case, should be done."

Let us apply the test of a reasonable time to the con-

duct of defendants in error in this case.

Plaintiffs in error staked the Papoose Fraction on

August 12, 1908. There is some disagreement among

the witnesses of defendants in error as to when they

were notified of this fact, Charles D. Jones testifying

that he told Kolash on the same day that Daniel A.

Jones staked the excess, and Kolash fixing the date as

August 21 (Transcript, page 44). There is no dispute,
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however, that both defendants in error were apprised

of the facts on August 22. Kolash states that on that

day he so advised T. M. Gibson, the manager of the

Wild Goose Mining and Trading Company (Tran-

script, p. 46). A day or two later Kolash visited the

claim and saw plaintiffs in error on the ground "work-

ing, putting down a shaft" and saw their stakes (Tran-

script, page 46). Kolash testified further that Jones

"was working out there on the ground between August

1 2th and the time we cast off, sinking shafts'' (Tran-

script, page 49). The excess was cast ofif November 7,

1908, nearly three months later (Transcript, page 49).

Jones visited Gibson in the Wild Goose office in the

latter part of August and the two discussed at some

length the staking of the excess by the former (Tran-

script, pages 45, 55). No question was raised as to the

fact that the Navajoe was excessive in area further

than that defendants in error were not theretofore

aware of it, or as to whether the Papoose Fraction

accurately represented the amount of the excess. Gib-

son apparently felt that Jones had secured some ad-

vantage by staking the Papoose and asked that his

stakes be removed, stating that the Wild Goose would

then cast ofif the NaVajoe excess where it deemed best

and Jones might take it if he wanted it (Transcript,

page 55). No intention was expressed of casting off

the excess at all events, Gibson simply mentioning the

north end as tlie natural part to be cast off if any part

were to be excluded. Jones declined to remove his
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Stakes and give up an apparent advantage, and nothing

further was done by defendants in error. Plaintiffs in

error on the other hand remained in possession of the

Papoose Fraction actively prosecuting their search for

gold. Discovery of a few colors was made late in

September and the location of the Papoose Fraction

was further perfected on October ist by the discovery

of gold in paying quantities (Transcript, page 63).

We submit that defendants in error failed to act with

reasonable diligence. The time necessary for the sur-

vey of the Navajoe and the casting off of the excess

could not have exceeded three days. Within that time

Jones, who had never seen the claim before, surveyed it,

estimated the excess, and staked the Papoose (Tran-

script, pages 29, 20) . It does* not appear to have taken

Lanagan, the surveyor of defendants in error, more
than two days to measure the claim and relocate the

Pump Fraction. Having had eight years to explore

the Navajoe and ascertain where its values lay defend-

ants could not claim any considerable time within

which to determine what part they desired to cast off.

For over thirty days before plaintiffs in error discov-

ered gold and while plaintiffs in error were actively

engaged in mining operations defendants in error with

full knowledge of the facts took no step by word or ac-

tion manifesting an intention of reforming their claim

to comply with the law. Finally, on November 7,

1908, nearly three months after the staking of the

Navajoe excess by deTcn oWnt s in e r ro i^^^auu1% m
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error surveyed the Navajoe, amended the location by

excluding the southeast corner, and on the 12th of No-

vember relocated this southeast corner as the Pump

Fraction.

Applying the rule laid down in Patterson vs. Hitch-

cock, 3 Colo., 533, 540, that the time reasonable with-

in which to perform an act depends upon the time nec-

essary in fact to do such act, it seems clear that the

period of delay indulged in by defendants in error

"exceeds any possible time required by reason or neces-

sity."

There being no evidence in the record excusing or

tending to excuse the delay and no dispute as to the

facts, the question of whether defendants in error acted

within a reasonable time was one of law.

Patterson vs. Hitchcock, 3 Colo., 533, 540;

Union Mining & Mill Co. vs. Leitch, Wash.,

64 Pac, 830, 831;

Bowen vs. Detroit City St. Ry. Co., Mich., 20

N. W., 559, 562.

We submit that this question of law is susceptible

of but one decision and that the trial court committed

reversible error when it determined the same in favor

of the defendants in error by directing a verdict for

the plaintiffs below.
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11.

DEFENDANTS IN ERROR COULD NOT LAWFULLY CAST OFF

AS EXCESS, THE AREA INCLUDED IN THE PUMP FRAC-

TION. UNEQUIVOCAL ACTS ON THE PART OF THE

NAVAJOE OWNERS ESTABLISHED AN ELECTION ON

THEIR PART TO RETAIN THIS AS A PORTION OF THE

NAVAJOE CLAIM.

We have assumed thus far that there were no fea-

tures in this case which would limit the right of de-

fendants in error as the owners of the Navajoe location

to elect what portion of the claim they would hold and

what portion they would cast ofif. Under the facts

shown in this record, however, aside from the question

of time already discussed, we believe that upon prin-

ciple and authority, defendants in error had no right

to cast ofif the southeast corner of the Navajoe.

The record shows that the initial point of the orig-

inal Navajoe location was the south center end line,

that the notice of location was posted at that point, that

corner No. i of the Navajoe claim is the southeast cor-

ner of the Pump Fraction excluded area, that the orig-

inal Navajoe location notice purported to describe a

claim 660 feet wide by 1320 feet long, that the original

discovery was made near the southeast corner, that all

of the extensive workings upon the claim from its loca-

tion in 1901 until this controversy arose in 1908, were

confined to that portion of the southeast corner later

embraced within the Pump Fraction, that from this



24

triangular piece of ground during that period, upwards

of $4,500 in gold, was extracted, while only $200 ap-

proximately was taken from other portions of the

Navajoe (testimony of Harry M. Ball, Transcript,

pages 32 to 42). Defendants' Exhibit i, page 91. It

is true that discoveries were made on other portions of

the claim and some drifting was done (testimony of

Frank J. Kolash, pages 43, 44, 45), but it does not ap-

pear that any profits were realized from such work.

These facts plainly evidence the intent of defend-

ants in error and their predecessors in interest to hold

the portions of the claim thus marked and exploited:

The locator went upon the vacant public domain and

set his initial stake. He knew where he wanted his

claim to commence, and there is no doubt where he

fixed his starting point. Here was a plain declaration

that whatever inaccuracies might occur in marking the

ground, the jnitial point was at least fixed. If there

were no other circumstance in the case, this one would

prevent the locator or his transferees from subsequently

casting oflf this portion.

The case of Gohres vs. Illinois & J. Grave/ M.

Company, Or., 67 Pac, 666, decided by Judge Wolver-

ton, supports this position. There the locator of the

excessive location who was called as a witness could

not satisfactorily establish his initial corner. It ap-
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peared that he claimed different corners at different

times. Commenting upon the situation the Court said:

"So that from the manner of location and the evi-

dence adduced touching the initial point there re-

mains in any event, much doubt and speculation as

to where the excess of Little's location should be

settled."

In that case it also appeared that Little, the original

locator, upon finding that the claim was excessive

agreed that one George should relocate the excess upon

a designated portion of the claim. George posted a

notice describing the ground so designated, but per-

formed no further acts of location. Later the rights

of both George and Little became vested in defendant.

Upon this branch of the case the Court said:

"Little was cognizant of all this, and accepted

a deed to the George claim, as though there had

been a valid location, and executed two deeds to the

premises . . . one to Watts and the other to

the defendant, covering George's pretended claim,

by the description adopted in the pretended loca-

tion. By these acts and representations Little has,

by positive assertion, unequivocally indicated where

the excess of the original location was, and has

thereby precluded himself and those claiming un-

der him from shifting it to another segment thereof.

Such acts and representations were effective to ren-

der that certain and definite, which was before ex-

isting much in his mind as to his primary intention,
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in the absence of a discovery shaft or positive desig-

nation of his initial point."

Therefore the fixing of the initial point and the lo-

cation of the discovery shaft and the calls in the loca-

tion notice, determine that the excess shall not be the

area which defendants in error sought to include with-

in the Pump Fraction.

There is another reason in this case for denying to

the defendants in error the right to cast off the Pump
Fraction. No other portion of the claim has been so

thoroughly mined as this southeast corner. From it

several thousand dollars have been taken and the ces-

sation of work upon it indicates that the owners con-

sidered it worked out. No man should be permitted

under the color of a mining location to strip a portion

of the ground of all that makes it of value to the miner

and then upon ascertaining that his location is exces-

sive abandon for others that which he has exploited,

and hold for himself the virgin ground remaining.

Such a rule, if established, would frustrate the express

object of the mining laws which limit the size of placer

location to twenty acres. Mitchell vs. Cline, 84 Cal.,

409, 415. It would enable the miner to profit by his own

wrong. It would relieve him from the necessity of ob-

serving that good faith upon the presumption of which

his excessive claim is upheld at all. It would be as for-

eign to the spirit of the mining laws as a rule permitting

a lode claimant to locate a claim two thousand feet long
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and then swing a fifteen hundred foot claim from one

end to the other of the larger area as his interest might

dictate. That this can not be done was decided in

Hauswirth vs. Butcher, Mont, i Pac, 714, 716, where

it is said:

"A 1500 foot claim can not be shifted from one

end to the other of a 2,000 feet claim, as circum-

stances might require, to cover the discovery of a

third person within such 2,000 feet location. 'The

object of the law in requiring the location to be

marked on the ground is to fix the claim, to prevent

floating or swinging, so that those who in good faith

are looking for unoccupied ground in the vicinity

of previous location may be enabled to ascer-

tain exactly what has been appropriated in order to

make their locations upon .the residue. The pro-

visions of the law designated for the attainment

of this object are most important and beneficent,

and they ought not to be frittered away by construc-

tion.' Gleeson vs. White M. Co., 13 Nev., 462.

'The locator should make his locations so certain

that the miners who follow him may know the ex-

tent of his claim and be able to locate the unoccu-

pied ground without fear that Vv^hen they shall have

found a paying mine, the theretofore indefinite lines

of some prior location may be made to embrace it.'

Mt. Diablo M. & M. Co. vs. Callison, 5 Sawy.,

449."

On the other hand the territory included within the

Papoose Fraction by the plaintififs in error was, of the

entire Navajoe location as originally staked, the only
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portion which had not been mined and explored and

subjected to the physical possession of defendants in

error as had the remainder of the Navajoe location.

(See plaintiff's map, Exhibit "G," p. 90, Transcript,

and p. 43, Transcript, for explanation of lettering A,

B, C, D and E on map, and also see defendant's map

Exhibit I, p. 91, Transcript, and Ball's testimony, pp.

33-40-)

That the north end of the claim was the logical end

from which to have cast ofif the excess was clearly in

the mind of Gibson, Manager of the Wild Goose Com-

pany, when he conversed with Jones about the question

of casting ofif (Transcript, pp. 53-54).

To uphold the judgment of the court below and

concede the contentions made by defendants in error

in this case, would virtually mean that no outsider

could ever take advantage of an excessive area included

within a senior claim. The senior claimant would al-

ways be able to dictate the terms of casting off and

the time when it should be done and by keeping the

other party in doubt as to the area to be excluded could

so arrange and time the operation of casting off excess

as to be able to locate and hold such excess himself

and render it impossible for the discoverer of the ex-

cess to take any advantage of such discovery. If this

be the correct doctrine, then the question of excess

needs no further consideration, for the courts might as

well allow a locator to retain the excessive area within

his original claim. The original locator has made an
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error and included more ground within his claim than

the law allows. If he does it in good faith he does not

have to sufifer a loss of his entire claim, but the law

in its leniency permits him to retain the amount he

can legally include in the first instance, but we respect-

fully maintain that the law was never intended to be

interpreted so liberally as to allow the senior locator

nearly three months in which to make up his mind

as to the portion of his excessive claim that he would

exclude, nor will it permit of his excluding a portion

of his claim which every related fact and presumption

would positively stamp as being territory which he had

elected to retain and must retain as a part of his orig-

inal location. The very first measurements the original

locator made after starting from the initial Navajoe

stake included the Pump Fraction territory cast off; he

sank his discovery shaft inside of that territory and

did most of his mining there. If all these facts can be

ignored and an election to cast off excessive area made

of that particular tract which above all others consti-

tutes an integral and essential part of the original

claim, then some of our elementary concepts as to the

nature of mining claims must be altered. We do not

believe that the courts will justify any such procedure

so at variance with the express terms of the statute

limiting the area of a single placer location to twenty

acres. In our opinion a reasonable interpretation of

the law would compel a locator of an excessive claim,

to cast ofif such portion of his original claim as had the
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least evidence of his claimed ownership, and if he had

stamped any particular portion of his claim with

unequivocal acts of possession, he should not be per-

mitted to exclude that portion from his original claim

to the detriment of an adverse locator. He should not

be permitted to stand by for upwards of three months

before making his election and the discoverer of the

excess should always have the benefit of his discovery

of an excessive area and be entitled to locate it for him-

self. Where, as in this case, the adverse locator has

selected that portion of the original claim least im-

pressed with evidences of ownership and the owners of

the original claim have stood by for an unreasonable

length of time without designating the excess, the title

of the adverse locator should certainly be confirmed as

to the excessive area he has selected.

In conclusion, for the foregoing reasons and upon

the authorities cited, we submit that the court below

erred in directing a verdict and rendering judgment

thereon for defendants in error. We believe that the

true rule in a case of this kind where the owner of

an excessive claim is not in actual possession of any part

thereof should be as follows:

The owner of an excessive claim located in good

faith should be entitled after notice of the fact of ex-

cess to a reasonable time, in view of all the attendant

circumstances, within which to ascertain the amount of

such excess, and to determine from what portion of the

claim such excess should, consistently with his past con-
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duct, his present interest and the rights of others, be

cast off, and to draw in his lines so as to enclose only

the legal area. If he fails to act with reasonable dili-

gence and within a reasonable time, his right of selec-

tion is gone, and any subsequent locator should be en-

titled to select for himself the amount of the excess.

This is what happened in the present case. The fact

that plaintififs in error set their stakes before defendants

in error were notified of the excess or before they had

an opportunity to draw in their lines, is of no conse-

quence. The rights acquired by virtue of the Papoose

Fraction location date from the discovery of gold, not

from the date of staking. (Mining Co. vs. Uinta Tun-

nel Co., 196 U. S., 350), and between these two dates

defendants had full notice of the facts and abundant

opportunity and ample time to select the excess.

The early California case of English vs. Johnson, 17

Cal., 107, 118, decided in i860 by Baldwin J., Field,

C. J., concurring, is pertinent in this connection. De-

fendants in their answer alleged:

"That plaintiffs pretended on the day of defend-

ant's entry to be owners and in possession of the

entire premises, but that the premises covered a

much larger extent of ground than the mining cus-

toms, rules and regulations of the district permitted;

that by such custom, where a party desired to lo-

cate a piece of mining ground sought to be held by

another in excess of the quantity allowed, he was

required to call upon said other party to adopt and

point out such boundaries as should include only
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the allowable quantity of ground; and in case of

refusal, the party desiring to locate had himself the

right to enter and take possession of the allowable

quantity, providing there be left to the party re-

fusing to point out his boundaries sufficient ground

including that actually occupied by labor for mi-

ning purposes, to make up the customary quantity;

and that defendant did in pursuance of this cus-

tom, enter upon the premises in dispute."

Defendants failed to substantiate their allegations by

proof, but the Court used this significant language:

"And if a party takes up and marks out a larger

claim than the rules allow, he is still entitled to keep

and retain possession of it as against one entering

without complying w^'th the rules; but the possessor

is not entitled to hold the excess against one enter-

ing in pursuance of the rules for the entry of the

last according to the rules gives him title to the ex-

cess."

In this case plaintififs in error entered "in pursuance

of the rules" upon a part of the excessive claim upon

which no discovery had theretofore been made, and no

improvements placed, and they should have prevailed.

We respectfully submit that the judgment should be

reversed.

CURTIS H. LINDLEY,
GEORGE B. GRIGSBY,
N. H. CASTLE,
E. COKE HILL,

Attorneys for Plaintiffs in Error.
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I.

In their brief counsel for plaintiffs in error strive

to distinguish the case at bar from Mcintosh v.

Price, 121 Fed. 716, by pointing out that in thr case

the senior locator was in actual possession when the

junior location was made, but do not attempt to

urge any reasons why that fact should make a dif-

ference in the very equitable and salutary rule enun-

ciated bv this Court.



Where a locator in a bona tide attempt to locate

the maximum allowed by law, by inadvertence locates

excessive ground, his location is not thereby rendered

void ; it is a valid and subsisting location up to the

amount permitted. What is the reason for this

rule ? It is because it is the policy of the law to pro-

tect the prospector, to encourage the development of

our mines, and not to permit the ground in which he

has demonstrated that minerals in paying quantities

exist to be taken away from him because by inadvert-

ence or honest mistake he located more ground than

the law allowed.

The pioneer prospectoi' is not usually either

equipped with, or skilled in the handling of, instru-

ments necessary to make exact measurements and

the law does not require of him that at his peril he

shall exactly determine the area of the ground which

he has staked, but will prot(>ct him in the rights

which he sought to appropriate to himself.

What then is the status in law of the ground so

staked? Counsel in their brief say, "In the absence

" of fraud or bad faith a claim including more
" gi'ound than the law allows is not entiiely void, but

" is void only as to the e.rccss/' The statement that

it is void as to the excess is sustained by certain

authorities cited Init a careful consideration of all

the adjudications on tlie subject will convince that

the statement is not strictly accurate. It is void only

after certain contingencies have occurred: after no-

tice given of the excess and a drawing in the lines, or



perhaps after tlie lapse of a reasonable time to draw

in the lines, although in our view, the doctrine of

reasonable time has no application to the case at bar.

Before that time the location of the excess is not

void, but voidable. Voidable by the locator himself

;

voidable by the United States on patent application

;

and perhaps voidable by a junior locator after notice

and the lapse of a reasonable time to cast off the

excess. As was said by the Supreme Court of Cali-

fornia in Howeth v. Sullenger, 113 Cal. 547, 551

:

''It often happens that claims are located

covering more than fifteen hundred feet in

length and six hundred feet in width, and, in

such case, the surveyor contracts the lines and
draws in the monuments so as to make the loca-

tion conform to the requirements of the statute,

the location being void only as to the excess."

In the case of Walton v. Wild Goose Mining &
Trading Co., 123 Fed. 209, 218, this Court say:

"The excess of 20 acres in the location re-

ferred to in instruction No. 13 did not invalidate

the location, but merely rendered it voidahle as

to the excess."

And in Rose v. Richmond Mining Co., 27 Pac.

1105, 1111, the Supreme Court of Nevada say:

"The most that could possibly be claimed
against the validity of the Uncle Sam Location
would be that it was voidahle to the extent of the

excess of 200 feet and the owners of the claim
could determine from which end or ends this ex-

tent should be taken."



''The term voidable * * * signifies that

tvhich has some force or effect, but which by rea-

son of some inherent vice or defect may be an-

nulled or avoided. The words void and voidable

are often loosely used and much confusion has
resulted therefrom. Void is so frequently em-
ployed in the sense of voidable as to have almost
lost its primary significance, and when it is

found in a statute, judicial opinion or contract,

it is generally necessary to resort to the subject-

matter or context, in order to determine pre-

cisely what meaning is to be given to the word. '

'

2.9 Am. d- Eng. Ency. Laiv, 1065.

Clearly the excess location at the time of location

is voidable and not void and so continues until the

arising of the contingencies which we have indicated

above. And since it is voidable the ground so staked

is withdrawn from entry, and is not subject to loca-

tion until after the happening of the contingency

which will render the excess location void. The

ground staked is in contemplation of law a zone re-

served to the locator within which he may locate his

twenty acres. He is exactly in the position of the

holder of a floating grant, and the ground located

defines the limits within which he may locate his

grant.

Upon what other theory can the rules enunciated

by the Courts that the excess location is void and that

it is voidable be reconciled. Tii Wa^shey v. Ha))nuer,

170 Fed. 31, 34, this Court say

:

"That a location made in good faith and
otherwise conformable to law is not rendered
whollv void ])\ leason of such excess, but that



the excessive area only is void is well settled.

And that such locator is at liberty to select the

portion of the claim that he ivill reject as such

excess, is also established by law.'^

Clearly since the locator is at liberty to select the

portion to be rejected he is protected until such selec-

tion has been made, or at least until he has had a

reasonable time to make such selection, in his pos-

session of the whole; in other w^ords the whole is

reserved to him for the purpose of selecting there-

from the twenty acres which he desires to retain.

And since the location is simply voidable; and

since the locator is protected in his rights therein, the

doctrine of pedis possessio can have no application.

By virtue of location and discovery the locator is in

constructive possession of the entire ground staked,

although he may not be in physical possession and

occupancy thereof.

By what process of reasoning can it be successfully

contended that a different rule should apply to an

excessive location, made in good faith than to one

of proper size. The prospector believing that he has

made a valid location, and relying on the right of

possession which the law gives him, leaves his claim

after developing the pay streak and demonstrating

its value. During his absence an outsider, cognizant

of the value, surveys the claim and finds it to be ex-

cessive. Upon what principal of right or justice,

can this outsider select such portion of the claim as

he may consider valuable and locate the same as the



void excess of the senior location. Such contention

is abhorrent to all ideas of natural right and is op-

j)0sed to the favor and protection which our law ex-

tends to the pioneer miner.

The excess location is voidable, not void and until

avoided we submit the locator is entitled to the same

protection as he who has made no mistake in the

area of the ground which he has staked. Until the

excess has been avoided (or perhaj)s until the loca-

tor's right to cast off has lapsed), the entire location

is valid in contemplation of law, or at least is re-

served as valid, and physical possession is not neces-

sary to hold the locator's right and interest therein.

Until the avoiding of a voidable act has been con-

summated, the act must be considered as valid, other-

wise there is no distinction between voidable and

void.

Judge Lindley, counsel for plaintiff in error in his

work on Mines, Sec. 329, says

:

"The taking and holding of actual possession
is unnecessary and this a])plies to all classes of
locations, wherever made, and whether state leg-

islation or local rules exist or not. Actual pos-
session is no more necessaiy for the protection
of title acquired by a valid mining location, than
it is for any other grant from the United States.
Such a discovery having hvou made as will sat-

isf}' the law, the marking of the location on the
ground including the place of his discoveiy com-
])letes the location, and clothes the location with
the complete possessory title."



Counsel for plaintiff in error, merely content

themselves in pointing out that in Mcintosh v. Price

the senior locator was in actual possession. We look

in vain in their brief for any reason why a different

rule should be applied when the senior locator is

absent at the time the junior location is made.

We believe that we have conclusively demonstrated

that the ground covered by the junior location was

not open to location at the time that location was

made, consequently no interest in the excess ground

can be acquired by that location, under the rule enun-

ciated in Belk v. Meagher, 104 U. S. 279. In that

case

*'A entered Dec. 19, 1876, upon a claim not then

in the actual possession of any one, but covered

by a valid and subsisting location which did not

expire until the first day of January thereafter.

Between the date of his' entry and Feb. 21, 1877,

he made no improvements or enclosure, and did

a very small amount of work, but had no other

title tiian such as arose from his attempted loca-

tion of the claim and his occasional labor upon
it. On the last mentioned date B entered upon
the property peaceably and in good faith and
did all that was required to protect his right to

the exclusive possession thereof. A brought

ejectment."

The Court say

:

''Mining claims are not open to relocation

until the rights of a former locator have come
to an end. A relocator seeks to avail him-
self of mineral in the public lands which an-

other has discovered. This he cannot do un-

til the discoverer lias in law abandoned his



8

claim, and left the property open for an-

other to take up. The right of location upon
the mineral lands of the United States is a
privilege granted by Congi'ess, but it can only

be exercised within the limits prescribed by the

grant. A location can only be made where the

law alloM's it to be done. Any attempt to go
beyond that will be of no avail. Hence a relo-

cation on lands actually covered at the time by
another valid and subsisting location is void, and
this not only against the prior location, but all

the world, because the law allows no such thing
to be done. It follows that the relocation of

Belk was invalid at the time it was made and
continued so until Jan. 1, 1877. The next in-

quiry is, whether the attempted location in De-
cember became operative on the 1st of January
so as to give Belk the exclusive right to the pos-

session and cnjonnent of the claim after that.

We think it did not. The right to the posses-

sion comes only from a valid location. Conse-
quently, if there is no location there can be no
possession under it."

What difference then is made by the fact upon

which counsel so seriously relies; that after the

lapse of a reasonable time for the senior locator to

draw in his lines, but before he had actually done so

the junior locator made discovery ? Discovery of it-

self does not constitute a location, but to requote

counsel's great work "the marking of the location on

" the groimd, including the place of his discover}''

'* completes the location". The marking of the loca-

tion by the junior locator was a void act and no

rights were initiated thereby. All that plaintiffs in

error showed, at best, was a bare discoverv.



9

We cannot agree with counsel in his contention if

we read it aright, that a discover}^ made after the

lapse of a reasonable time to draw in the lines (if

in fact such a time had elapsed) would o^oerate to

constitute a location as of the date of discovery.

Had the location b}^ marking been made on ground

open to entry at the time it was made, the subsequent

location would have validated it. But even if we

should admit that at the time of discovery the ground

was open to location, that fact would not validate a

location originally invalid.

*'A location to be good, must be good Avhen

made. '

'

Snyder on Mines, Sec. 156.

The rule for which counsel contend is in direct

opposition to the jDrinciple enunciated in Belk v.

Meagher. In that case the second locator relied on

the senior locator's discovery, but marked his boun-

daries on ground not open to location at the time of

marking. After the lapse of the senior location the

discovery upon which the second locator relied was

still existent and could be relied on for a new loca-

tion, but that fact did noc validate the second loca-

tion.

Counsel also cite Zimmerman v. Fimchion, 161

Fed. 859, but while admitting that the senior locators

were not in possession at the time of the relocation of

the excess, attemj^t to distinguish that case from the

case at bar by the statement that the senior locators

did not know of the excess until after the suit was
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commenced. We fail to see how that distinction

distinguishes. Counsel do not attempt to point out

any reason for the alleged inapplicability of that

authority. The important fact in that case is iden-

tical with tliat in this : that the senior locator did not

know of the excess until after the junior location had

been made. Whether the loiowledge arose before or

after the commencement of the suit can have no bear-

ing. The important rule in that case is that the

senior locator must first be given notice of the excess,

as a preliminary to avoiding the location thereof and

that before notice given the excess ground is not

subject to relocation.

Is there any hardship involved in such rule ? No,

unless after notice the senior locator can both cast

off the excess and relocate it for himself. If he can

do this thing, he can do ni substance what the law

forbids him to do in form. We do not believe that

such is the law. After notice given by the prospec-

tive locator, it is the duty of the senior locator to cast

off and the person giving n(»tice if cou])led with in-

tention to locate, must have a preferential right to

locate the excess. Probably he has a reasonable time

to locate it. If the locator casting ofL' locates the

excess for himself without giving the prospective

locator an opportunity to locate it, he would be held

as constructive trustee for the benefit of the ])rospec-

tive locator. Such a rule would certainly ])e equit-

able, but of course has no bearing on the facts at bar,

for Jones had no intention of locating: the excess
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selected to be cast oft", for lie had already located an

excess of his own choosing and did not notify the

senior locators of the excess with any intention at

the time of giving notice of locating.

II.

We have to a certain extent assumed heretofore

the existence of the rule that the senior locator has

a reasonable time after notice to select the excess to

be cast off and that after the lapse of that time the

prospective junior locator can make the selection for

himself. But such rule can have no application to

the case at bar. Certainly reasonable time runs

against the senior locator, only in favor of an intend-

ing junior locator. Until a right has intervened

after notice given, the senior locator may cast off at

any time. No such right intervened in the case at

bar after notice. Jones selected and located excess

ground and then notified the senior locators. He
notified without an}^ intention of locating for he

had already attempted to locate and relied on that

location. That location was void. Perhaps he might

have protected himself by relocating the ground al-

ready located after the lapse of a reasonable time, if

such time did elapse, and before the senior locators

cast off. But he did not do so. His location as we

have shown was void. He took no steps to acquire

a valid location and hence the doctrine of reasonable

time has no bearing on this controversy.
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III.

Counsel furthermore contend that the locators

were bound to cast off the excess at the end of the

claim farthest from the initial stake; that this at

least was a definite fixed point ; that consequently the

end line running through it is established as con-

forming to the locators' intention in staking the

claim, and therefore it follows that the mistake in

including the excess must have occurred at the other

end of the claun.

With all deference to counsel we submit that this

reasoning is sophistical and the rule they invoke is

most inequitable. It apjDcars from the locators' tes-

timony (p. 33) that the location was made before dis-

covery. The location was made in good faith, work

was done on the claim in full belief that it included

no more ground than the maximum allowed. If the

discovery had been made within the excess area

staked by Jones, could counsel contend that the loca-

tor must cast off as excess the portion within which

the discovery point was located? In doing so the

entire location would be invalidated.

Wnsl-ejj V. Hammer, 170 Fed. 31.

As a matter of fact, it would ai)i)ear in the case at

bar that discovery was made in the southeast corner,

l>ut wliy should that fact change the rule? Did not

the locators have a right to rely on their assumption

of the validity of the location and to mine and work

in any or vvcvy ])ai-t thereof? Ponld tlicy not woi'k
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in one part and reserve the balance for future de-

velopment? But counsel says, after they have

worked out one portion they attempt to cast that off

and keep the unexplored and presumptively valuable

portion. And if they do, who can be heard to com-

plain? Who has been defrauded? When the excess

has been cast off the location thereof is avoided.

They are in the same position as though they had

been working ground which never had been located.

Certainly there is no rule of law which forbids min-

ing without location. Without location the miner

is not protected by law, but in so doing transgresses

no law.

This claim had been located seven years before

Jones intruded himself. Is it equitable to contend

that after the ground surrotlnding the discovery

point had been worked out and the location of the

pay streak in the balance had been demonstrated,

the original locator cannot have the benefit of

the exploration work that he has done in the balance,

but must surrender that benefit to an intruder? It

must be remembered that through all this time this

claim has been worked in good faith, in the belief

that its area was within the prescribed limits. No

one, certainly not Jones, has been harmed by the

work previously done. Why, then, should he have

the advantage of the work which the owners of the

claim have done for their own benefit. The jackal's

character is not favored in the law.
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The initial stake is not set for the purpose of

initiating a right ; it is set simply to establish a point

of departure for the description of the claim by

metes and bounds. It does not follow that the

initial stake is the first one set; it is simply the one

most capable of accurate and exact descrij)tion by

reference to and contiguity with natural or fixed

monuments.

We can readily imagine that the prospector first

looks over the ground and selects such portion as he

intends to stake. He then roughly measures and

l^aces it off to satisfy himself that he has the approx-

imate area and that it includes the points which he

desires to locate. He roughly decides where he wants

his lines to run. He then casts about for an initial

point which he can best accurately describe and fixes

there his initial stake. But that one stake was chosen

rather than another for the initial stake is no evi-

dence that he intended to locate the ground contigu-

ous to the stake in preference to the more remote

ground. What he intended to do was to locate all

the ground. He had to start his desci'iption at some

point and he chose a stake for tliat purpose which

he called his initial stake.

But counsel contend that the soutli ciul line was

the initial point of the location and the intention

was to locate a claim 660 feet wide by 1320 feet long.

That is to say, the end line is fixed and the locator

could I'ctain as his location after di-awiiiL:,' in the

lines a s])aee Ixmnded on one side by this end line.
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on two sides by tlie side lines and on tlic fourth by a

line intersecting the side lines at such a distance as

would include an area of twenty acres. The inten-

tion was to locate a parallelogram having sides of

1320 feet each, as appears from the notice, which

would make the end lines parallel. If the intent was

so apparent as to admit of no dispute as to what was

to be considered the excess, it might have been that

Jones could have located it. But if counsel 's reason-

ing leads us anywhere it must follow that the excess

lay wdthin the side lines and beyond a line parallel

to the initial end line. Then, upon what theory can

it be contended that Jones had a right to locate a tri-

angular piece cutting off. the end of the original loca-

tion by a line extending from the northeast corner to

a point 333 feel 9 inches fron^ the northwest corner

on the west side line ? The claim of the locators was

of a side line 1320 feet in length and Jones under-

took to shorten it to 1223 feet and 7 inches; almost

100 feet (see Plaintiff's Exhibits A & G). Counsel's

argument in view of the facts resolves itself into the

absurdity, that since the locators' initial end line was

fixed, the junior locator could take a piece oif the

other end by a line drawn at any angle.

Counsel have been more astute in this Court in

the presentation of this theory than in the Court

below. But the contention made below simpl}'^ car-

ries logically forward one step the present theory.

The rule there asserted may be called "the rule of the

closing side", and is thus elucidated by Mr. Jones
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(p. 60) : "My iinderstandiiig was it was the rule

ti * * * ^]^g stakes are in the ground, and they

" run so many feet to corner No. 1 ; now you come so

" many feet north and fix corner No. 2, now then

" back to No. 3 and No. 4, now, when they fixed these

" three points, why my wa}', the proper way of stak-

" ing the fraction, would be to take it off this clos-

" ing side, because there are three points already

" fixed. / tvmited that piece of ground any ivay. I

''preferred that piece of ground to any other, so I

" staked' that".

We doubt if any record ever presented to this

Court contains such a combination of sophomoric

mathematical demonstration and artless naivete.

But this rule so painfully and laboriously evolved

and presented to justify this claim jumper condemns

instead of upholds his action.

Referring to Exhibit A (p. 87), Ball's testunony

(j). 32) and the notice of location (p. 73), we see

that these three fixed points are the southeast, north-

east and northwest corners, on that exhibit (which

is a plat of the amended location) st3ded "Stake 1

of original location", corner No. 4, and corner No. 3.

We had also three fixed courses, the south end line

being a line drawn through the initial stake and cor-

ner No. 1 ; the east side line from corner No. 1 to

the northeast corner and the north end line from

the northeast to tlic nortliwcst corner. According

to the theory in the lower (^uni and t . rational

progress of the llieory in tliis Court tlic mistake in

the delineation of the area occurred l)v a ^ai-iation
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of the west side line, for all the other corners and

courses are fixed and defuiite. It follows that the

excess should have been cast off by revolving the

west side line around the northwest corner as a piv-

otal point, swinging the other end in towards the

initial stake until but twenty acres were enclosed.

That is to say the excess to be cast off would be rep-

resented by an approximately right-angled triangle

of which the base would be the original west side

line; the perpendicular, the south end line and the

hypothenuse, the new west side line. Instead of that,

however, Jones took "the piece he wanted any way",

and took as the base of the triangle a fixed and defi-

nite course (the north end line) which, according to

the theory of plaintiff in error, must be considered

as definitely and intentionally.fixed, the inadvertence

occurring in the course of the closing line.

But the theoretical rule advanced in the Court

below (but not observed in the Jones location) when

followed to its logical extreme reduces itself to an

absurdity and is not law\ If it were law in every

case there would be a specific and determinate man-

ner of ascertaining the overplus of an excessive loca-

tion and the rule laid do^^oi by this Coui't in V/askey

V. Hammer would be erroneous:

"That such locator is at liberty to select the por-
tion of the claim that he Avill reject as such ex-
cess is established bv law".

IV.

In closing it will be well to notice th" inequita])le

position of plaintiffs in error. These people go to
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the owners of the claim, either when negotiating a

lease or under pretense of taking a lease, and ascer-

tain from them where the pay streak lies. They at

once go out to the claim, and when after surveying

the same they ascertain that it is excessive, they

locate the pay streak and take advantage of the

knowledge derived under such circumstances. Their

whole course is fraudulent. They "take the piece

of ground they want any way". Gibson testified

(p. 53) that the portion located by Jones "was the

" most likely portion to contain the pay streak".

Kolash testified (p. 67) that in conversation with

Hesse who conducted the negotiations for the lease

and who was to have been interested in it if it was

taken (p. 31) : ''I pointed out to him where I

" thought the pa) streak ran. I thought it ran right

" diagonally through the Papoose Fraction." And
Kolash 's testimony (p. 43) and plaintiffs' Exhibit

G (p. 90) shows that exploration work had developed

the existence of a pay streak tending into this

ground.

We submit that the uncontradicted evidence shows

plaintilfs in error to l^e dishonest and unscrupulous

claim jumpers who should ha^-e as short shrift in this

Court as in the Court below.

Respectfully submitted,

AlJiERT FiXK,

Gordon Hatx,

Thomas H. Breeze,

Attorucys for Dcfouhnifs in Error.













iirft

iin


